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Meeting of the Society May 9 in Washington 


The American Judicature Society will hold a dinner and meeting on Thursday, 
May 9, at the Mayflower Hotel, Washington, for its members and the American 
Law Institute members, and ladies accompanying them. Annually in May the 
American Law Institute holds its sessions for the discussion of problems in the 
substantive law. Through the courtesy of the Institute members of the Judicature 
Society this year will be permitted, as guests, to listen to the discussions and to 
participate in luncheons on Thursday, Friday and Saturday noons, and subscribe 
to the Institute dinner Saturday evening. 


A visit to Washington, whether for business or pleasure, could not be ar- 
ranged under more delightful auspices. Washington in May is the most beautiful 
city in the country. In addition to the events mentioned there will be on Satur- ¢ 
day afternoon a tea at the White House. Members of the Judicature Society 
who wish to be included among the guests of the Institute privileged to attend 
this affair must inform the secretary-treasurer, 357 East Chicago Ave., Chicago, 
not later than April 15. No further notice will be given and it is hoped that 
members will not have reason to regret delay in writing. 


The meeting following the dinner will permit of brief addresses by brilliant 
speakers in which progress in the fields of work embraced by the Law Institute 
and the Judicature Society will be surveyed. 


President Hoover’s Judiciary Commission 


As long as we fall far short of reasonable success in the administration of 
justice, whether civil or criminal, even though our failure be mainly restricted 
to urban districts, it is fair to say that in this failure lies the greatest problem 
that confronts the American people. And so President Hoover’s instant step 
toward obtaining information concerning our mistakes and our needs through a 
Commission composed of learned and inde -pendent citizens, commands universal 
applause. Not that we all view the matter in the same way, for there is no doubt 
that many persons, though mightily concerned, have thought of the problem only 
in terms of prohibition enforcement. 
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No truer thing has been said than that there was a poignant problem of justice 
long before the eighteenth amendment was submitted. In fact, the movement 
for putting prohibition into the constitution was largely owing to the faults of 
the machinery of justice. Our flabby local criminal courts, our perverted trial 
procedure and our weak administrative machinery in both city and country dis- 
tricts had thwarted efforts to regulate the liquor industry. For a long time most 
of those regulations were based upon reason and were supported by all worthy 
citizens. Our increasing failure to control the sale of liquors should have led us 
to an understanding of the essential weakness of our kind of local government 
in the field of prosecution, criminal trials and administration generally. We should 
have bestirred ourselves to build strong foundations for government. But instead 
we ignored the peculiar weakness of our government, as compared with that of 
other great nations, and, more or less unconsciously, sought to evade the difficulties 
by shouldering an infinitely greater burden upon government, assuming that the 
federal authority would be equal to any load. 


We have got into a pretty bad mess finally. Perhaps we could not otherwise 
have arrived at the beginning of understanding on any large scale. We suggest 
this because before the eighteenth amendment there was little discontent with an 
administration of criminal justice which should have been universally recognized 
as being a national disgrace. We had more murder, more robbery, more arson, 
more embezzlement than any other civilized or half-civilized people, besides having 
the thing that linked us with stark savagery—lynching. When these things were 
spoken of answer would be made that this was the price we paid for liberty. No 
greater nonsense was ever voiced. But it was innocent—as innocent as ignorance. 

We are not alone in assuming that the President’s Commission will lay a 
broad foundation for its work. It cannot restrict its interest to the federal courts 
and officials because all criminal law enforcement, inclusive of prohibition, is 
conditioned by factors common to both state and federal courts, and both systems 
are parts of the nation’s arsenal for law enforcement. We refer to such factors 
as the morale of the bar, the power and independence of the judges, the adminis- 
trative unification of courts, large, small and middle-sized, and all the rules of 
procedure. 


Nor can civil justice be kept entirely out of the picture, because it is impossible 
to project a proper foundation for criminal justice alone. The two functions 
are necessarily tied together in a single institution. For the success of either 
there must be able and independent judges, learned and conscientious lawyers, 
efficient administration, responsible reporting and rational procedure. 


The numerous reformers of criminal law and procedure give the impression 
that they hope, through one or two sessions of legislature, to correct certain 
glaring defects in procedure and then find criminal law administration nearly per- 
fect. They ignore the fundamental factors upon which success has been based 
in certain other countries. They want some shortcut to success easier than 
unifying the judiciary, developing the rule-making authority, and making the bar 
responsive to its own best ideals. But just as these basic things are necessary 
to efficient civil justice, so are they necessary for efficient enforcement of criminal 
law. We can’t cure one side of the patient and leave the other side sick. 

A first report is expected in less than a year and it is admitted that a vast 
amount of work must be done first. We hope and believe that the Commission 
will not omit from consideration any part of its great field, which includes the 
problem of continuing the work indefinitely through an act of congress linking 
government with voluntary effort on the part of our best qualified citizens. Which 
leads us to refer to the article in this number entitled: For a National Judicial 
Commission, in which one of our clearest thinkers persuasively sets forth the 
reasons why we should have a permanent commission for promoting efficiency in 
the administration of justice. 
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Reform Program Is Brief and Direct 


The editor of the Detroit Free Press says that court reform “is always less 
likely to be accomplished by lawyers and judges than by citizens, laymen, voters 
and tax-payers. Bench and bar understand conditions and problems and can cite 


remedies, but for various reasons, some of them excellent, they prefer to follow 
rather than lead, the program of reform.” 


There is no need for controversy over this opinion, though much could be 
said, but it is timely to observe that the “program for reform” has only recently 
developed and the lay public has not even heard of it yet. This program is definite 
and simple. It involves integrating the bars of the several states under self-gov- 
erning powers, the unifying of the courts through judicial councils, and the 
exercise of full rule-making powers through co-operation of bench and. bar. 
Three acts of legislature will permit of all these things, or two acts will suffice 
if a judicial council with rule-making power is created, as is provided in the bill 
approved by the Oklahoma State Bar Association. If a state bar can attain 
integration without an act of legislature, then the program may be instituted with 
only one statute. Under this program all the constructive forces of the state may 
readily be mustered, and it will appear that bench and bar will not only assume 
the leadership, through possession of the power and responsibility, but will be 
able to carry on without popular support and without political issues. Or it may 
be said that what popular support is needed will be readily obtained. 

If to the reconstruction of courts and bar we add reform in judicial selection 
we prefer to think of that matter as something to be taken up more actively after 
the unifying of lawyers and judges, on the principle that when the judiciary has 
won public confidence by efficient performance it will not be impossible to insure 
reasonable security of tenure and better modes of choosing judges than now pre- 
vail in most states. Short terms for judges and popular elections have virtually 
failed to accomplish what they were designed for, but at the present time it is 
uphili work to persuade voters to change the system. Pending a more favorable 
situation it is in order to develop bar leadership in respect to judicial nominations. 


Inasmuch as progress cannot be made to follow a time schedule we must 
expect it to come by hitches, with a needed statute first in one state and then in 
another, as has been the case in recent years. And meanwhile it will occasion 
no surprise if in some state a radical change in judicial selection is experimented 
with. As this is being written there is a very strong movement in Michigan to 
substitute some form of appointment of judges, at least in the large cities. 


Reverting to the I‘ree Press editorial it should be said that the writer was 
most concerned with criminal justice. It is true that much good may be ex- 
pected from current agitation for laws in this field, involving popular support. 
But it is even more true that the future of criminal law administration is bound 
up in the program above outlined quite as much as is that of civil litigation. The 
time is coming when the rule-making power, administrative supervision by a 
judicial council and a disciplined bar will be universally recognized as necessary 
to the success of criminal law administration. 


We have said that the public, including the press, has not heard of the real 
program for judicial and bar efficiency. Why should not the readers of this 
Journal undertake to inform the press of their localities concerning this matter ? 
And why should not some of our readers secure publication of articles on the 
subject in the country’s leading magazines, as well as keeping the program before 
the bar associations? 


165 


A Program for the Trial of Jury Trial 


By Joun 


1. Plainly the time has arrived when Jury 
Trial is to become one of the issues in the 
general movement for revision of judicial 
institutions. Mr. Harley’s article in the leb- 
ruary number of this JourNaL has definitely 
given it a place on the calendar of the Amer- 
ican Judicature Society. 

How shall this issue be approached? Of 
course, the issue itself stands thus: Shall 
Jury Trial be abolished? Or shall it only be 
reformed? No thoughtful person can be 
content to leave it as it is. 

But the recent demands for its abolition 
have been marked by the two prime fallacies 
found at all periods in almost all iconoclastic 
attacks on an established institution. [Either 
the attacker calls for abolition on grounds 
which are remediable and need only reform, 
not destruction. Or the attacker, in calling 
for abolition, on specified grounds, fails to 
prove that any substitute is demonstrably bet- 
ter, on those grounds or on any others. 

In the present issue, there is only one con- 
ceivable substitute for trial by jury, and that 
is trial by a bench of judges. Therefore the 
clearest way to deal with the problem is to 
phrase the issue thus: 

Would Jury Trial, if reformed as much as 
feasible, still be inferior to trial by judges? 
Thus the reasons on both sides must be meas- 
ured always by a comparative standard. 
There is, for our purposes, no intrinsic good- 
ness or badness in jury trial. We must have 
some kind of personnel for trying facts. 
Jury trial, then, is either better or worse than 
judge trial. 

Such is the issue. 


2. The writer happens to be one who 
believes that jury trial, properly reformed, is 
on the whole superior to judge trial. 

But before surveying the specific defects 
alleged against jury trial, let the following 
fable convey the spirit of those who agree 
with the writer: 

The Fable of the Watch That Stopped 

A Man came to a Jeweler’s Shop with a 
Watch, and said: “I want one of those new 
Swiss Watches that I saw advertised. This 
is my old Watch, a Walginson Perfecto; I 
bought it for $500 in New York in 1914. 
But lately it has been going to Pieces. It 
runs down every Week or so. I cannot make 
it Go. It is a Failure. And I want a first- 
class Modern Watch, by that celebrated 
Swiss Firm.” 

The Watchmaker took the Perfecto Watch 
in his Hand, opened it, screwed his Fye- 
Glass on, and scrutinized the Watch. Then 
he said, “My Assistant will show you some 
of the new Swiss Watches; but will you 
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excuse me for ten minutes, while you inspect 
them?” He then retired to his Workshop. 

In less than Ten Minutes, the Watchmaker 
returned, with the Perfecto Watch, and said 
to its Owner: “My friend, you have here 
already the finest Make of Watch ever pro- 
duced in America, and as fine a Type as any 
in the World. But it is in bad Condition, 
first because it lacks one or two _ recent 
Improvement Devices, and secondly, because 
you have treated it so badly. As to Improve- 
ment Devices, | have them here in my Shop 
and can insert them for you at small Cost. 
As to bad treatment; in the first place, you 
have evidently dropped it in some Mud or 
Water, for two or three of the Pinions are 
rusted; and you have not had it cleaned since 
you bought it; and you must have let the 
Children open it and play with it at some 
time, for the Hour Hand is bent; and there 
are two or three minor features of Damage, 
due to Rough Handling. But all of these 
items are remediable. Let me have the 
Watch for a Month, and | will guarantee to 
put it in Order as good as new. 

“As to this Swiss Watch,” he went on, “I 
am ready to sell you one, of course. But my 
Advice to you is that it is not as good a 
Watch for your Purposes as this Perfecto. 
In the first place, the Swiss watch is made of 
European steel, which is not so composed as 
to stand the wide Temperature Variations in 
this country as well as American Steel; and 
in the next place, these Swiss Watches ari 
hand made, and if anything should happen to 
break, there is no Spare-part System from 
which the broken Part could be readily 
replaced.” 

The Man thanked the Watchmaker for his 
Advice, and said “Put my American Watch 
in lirst-Class Order, and I will call for it in 
30 Days.” 

Jury trial and 
sion are like the 
fable is a pretty 


the American legal profes- 
man with the watch. ‘The 
close parallel. 

3. And so, to approach the issue in that 
spirit, let us enumerate and analyze the vari- 
ous alleged demerits of jury trial, according 
to whether they are remediable or not reme- 
diable. And let us then analyze the merits of 
the revised jury trial as compared to judze 
trial. In the course of such enumeration we 
can better perceive the real points of differ- 
ence of opinion. 

In making up this tally of demerits, it will 
be enough to use, as the source of the numer- 
ous counts of the indictment, half a dozen 
recent articles which take a fairly broad sur- 
vey of the case, both pro and con. Nothing 
has ever been alleged against jury trial that 
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is not mentioned in one or another of these 
articles.? 

Under each of the heads here set forth, the 
writer will offer briefly his own views. But 
incidentally these headings may serve as a 
program for the more elaborate studies that 
will sooner or later have to be made. 

In the following classification, the expres- 
sion “defects not inherent in jury trial” 
refers to the historical fact that jury trial as 
now used in almost all States is not the jury 
trial that our constitution framers knew, a 
century and a half ago. Like the man’s 
watch, it has been treated so badly by us that 
it has become indeed an inferior sort of 
thing. It has been allowed to degenerate; 
and many of its present features are not 
inherent at all, i. e., either in jury trial as an 
institution essentially contrasted with judge 
trial, or in jury trial as the institution sanc- 
tioned by the forefathers of 1780. 

A. Demerits 

So now to the enumeration. It divides 
under five heads: 

I. Demerits Lrroneously Imputed to Jury 
Trial, Instead of to Other Things. 

Il. Demerits Non-Inherent in Jury Trial, 
and Remediable. 

III. Demerits Jnherent in Jury-trial, but 
Remediable. 

IV. Demerits Alleged but Not True in 
Fact. 

V. Demerits Jnherent, and not Remedi- 
able. 

I. Demerits Erronecously Imputed to Jury 

Trial 

1. Waste of Time by Postponements and 
Other Use of Procedural Rules.2. This is not 
imputable to jury trial, though frequently 
mentioned in attacks on it. All our proce- 
dure, both civil and criminal, is wasteful and 
calls for thorough revision; but jury trial 
itself does not involve these wastes. Any 
business engineer could organize jury trial 
without such waste. 

2. Waste of Time through Appellate 
Reversals and New Trial Orders* This is 
not chargeable to jury trial, but to poor rules 
for reversals. The English rules have been 
reformed. 


iRobert H. Elder, “Trial by Jury: Is It 
Passing?” (Harper's Mo. Mag., April, 1928: 
Amer. Law Sch. Rev., May, 1928); Russell 
Duane and F. Lyman Windolph, “Should the 
Civil Jury Be Abolished?” a debate (Forum, 
Oct., 1928; Nov., 1928: Journal of the American 
Judicature Society, Feb., 1929); Edgar A. Poe 
and Martin W. Littleton, “Should the Criminal 
Jury 3e) Abolished?” debate (forum, Nov., 
1928); Leon Green, “Why Trial by Jury?” 
(Amer. Mercury, Novy., 1928): Victor House, 
“Are American Juries at Fault?” (Atl. Mo., 
Aug., 1928); Harold H. Corbin, “The Jury on 
Trial” (Amer. Bar Assn. Jour., Oct., 1928). 

In citing the above articles, the name of the 
author will be given and the page of the arti- 
cle; in the first two instances, the reprint has 
been used. 

2Elder, p. 294; Corbin, p. 50 

32 


7; Green, p. 320. 
sElder, p. 294; Green, p. 2 
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3. Unwise or Unfair Rules of Law. 
These occasionally require verdicts which 
are unsatisfactory, and the jury system 
receives the blame—as in the recent Sinclair 
and Remus cases. But such defects should 
be discriminated. 

4. Technicalities of the Rules of Evi- 
dence.” These are indeed in need of reform. 
sut the jury system is not chargeable with 
them. In England today, with the jury pre- 
served, not half a dozen cases a year call for 
Supreme Court rulings on the law of evi- 
dence. 

5. Unseemly Conduct of Trial by Law- 
yers and Judges.® Yes, there is a sad plenty 
of this, in certain regions at least. But it is 
not chargeable to jury trial. It is chargeable, 
in the first place, to local bad standards in 
general; in the next place, to weak or low- 
standard judges who do not control the pro- 
ceedings; and thirdly to any public trial at 
all, where the press and the people are admit- 
ted. 

6. General Inefficiency of Criminal Pro- 
cedure. Often this is loosely assumed to be 
imputable more or less to jury trial. But the 
recent surveys of crime have shown that in 
the whole machinery of criminal justice, 
from police to supreme court, jury trials play 
only a small part—never as much as 10 per 
cent. 


II. Demerits Non-Inherent, and Remediable 
1. Injustice of Verdicts, Due to Accept- 
ance of Mentally Incompetent Jurors and 
Rejection of Competent Ones.? None of this 
is inherent in jury trial. The methods of 
selection have been allowed to degenerate, 
until in many regions at least the mental 
quality of jurors is a byeword. But this is 
quite needless. The community at large has 
just as many competent persons as it ever 
had. Exactly the same fact could be asserted 
against the judicial personnel, in some 
regions. But it is all remediable, in both 
cases. Any business engineer could improve 
the system of selecting jurors, so as to 
remove this defect. Any commercial or 
industrial enterprise would go into bank- 
ruptcy if it had no better personnel system 
than the one we endure for jury trial. 

2. Injustice of Verdicts, Due to Jurors’ 
Inexperience in Weighing Testimony. In 
part, this allegation is not true in fact; jur- 
ors in a good proportion of cases are as well 
or better qualified than a judge (see IV, 4, 
post). But, so far as it is true, it is needless 
and is remediable. Its prevalence in modern 
times is due to the abolition, a century ago, 


4House, p. 228. 
5Elder, pp. 294, 296; Duane, p. 139; Green, p. 
18 
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6Elder, p. 295. 

7Elder, p. 294; Duane, p. 13 
Corbin, p. 508; Littleton, p. 672. 

sKlder, p. 294; Duane, p. 13 
Corbin, p. 508. 


8; Poe, p. 663; 
8; Poe, p. 664; 
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in all but a few States, of the judge’s power 
to comment to the jury on the evidence. 
That guidance was a known feature of jury 
trial when our fathers put it into the Consti- 
tution. This charge against jury trial is 
readily remediable. 

3. Injustice of Verdicts, Due to Jurors’ 
Emotion and Bias.® This charge is the one 
most often and emphatically repeated. In 
the first place, its prevalence is much exag- 
gerated in fact. In the second place, it is 
partly remediable by restoring the judge’s 
power to comment. In the third place, a 
good deal of it could equally be found in the 
personnel of a judge-trial. And in the 
fourth place, what is left of it is a virtue, not 
a vice, of jury trial (as noted under A/crits, 
post). 

4. Injustice of Verdicts, Due to Jurors’ 
Corruption’® Not much is made of this. 
But so far as it occasionally exists, it is not 
chargeable to jury trial, but to human nature. 
A judge can be corrupted, as well as a juror, 
and the detection is no easier. In a recent 
notable criminal-trial, in which the jury was 
waived (for fear of popular emotion), and a 
lenient sentence was imposed, the number of 
citizens who expressed the view that the 
judge had been bribed was disappointingly 
large. 

5. Injustice of Verdicts, Due to the Gen- 
eral Verdict Form, the Mode of Giving 
Instructions, etc! There is nothing inher- 
ent in these defects. All of these features 
can be reformed. They have been, in some 
jurisdictions. 

6. Waste of Time in Selection of Jur- 
ors.* Of course this should be improved. 
And it can be, without infringing on jury 
trial proper. An eminent Canadian judge 
has told us that he in all his experience he 
only once knew the proceeding of selection to 
consume more than half an hour. The time- 
waste is chargeable to the legal profession, 
not to the jury system. 

7. Sacrifice of Business Convenience by 
Jurors’ Abandonment of Occupation.* Most 
of this is needless. A flexible plan, permit- 
ting attendance at convenient times, is per- 
fectly feasible. It is already in use in some 
jurisdictions. 

8. Jurors’ Discomfort during Service. 
This is a large fact, and a disgraceful one, in 
many regions. But it is anything but inher- 
ent in the jury system. It is due to low 
ideals of decency in the community and 
slackness of court officials. Every court- 
house ought to have a spacious set of rooms 
with every hotel comfort for the jurors. 

9Elder, p. 293: Poe, p. 664: Duane, p. 138; 
Corbin, p. 511; Littleton, p. 671; Windolph, p. 
p. 227. 
11Elder, p. 297; Duane. p. 140; Green, p. 318. 


12Green, p. 316; Poe, p. 664. 
13Duane, p. 139. 


There is no need for treating them like 
down-and-out lodgers. When a community 
is ready to give the jurors ample quarters, 
equally comfortable with those of the judges, 
this defect will disappear. 

III. Demerits Inherent but Remediable 

These seem to be two: 

1. Injustice of Verdict Due to Use of 
Juries in Unsuitable Cases.* ‘This is per- 
haps the reproach most frequently heard, the 
farce of using juries in complicated account- 
ing cases, etc. But of course it is remedi- 
able. Dread and meat are essentials of diet 
for most human beings, but no dietician ever 
claimed that they should be exclusive or uni- 
versal. 

It need not even be conceded that this 
demerit is inherent in orthodox jury trial, or 
in jury trial as sanctioned by our Constitu- 
tions. Lord Mansfield used freely the spe- 
cial jury from special occupations. Instead 
of wringing our hands like helpless children 
about the inaptness of the general jury, why 
do we not take the perfectly simple step of 
authorizing special juries when appropriate ? 

2. Injustice of Verdict Due to Require- 
ment of Unanimous Vote for Plaintiff or 
Prosecution’® This may or may not be a 
demerit; careful inquiry should be made; and 
of course there will be a difference of policy 
for the remedy in criminal and in civil cases. 
In any event, the demerit is remediable. A 
constitutional amendment may be needed; 
but that is so for a score of conceded 
reforms in every State. 


IV. Alleged Demerits Not True in Fact 

Several of the foregoing demerits are 
probably exaggerated, by the attackers, in 
point of fact; i. e., they do not exist in al! or 
most regions, or they do not exist for all or 
most kinds of cases. The whole range of 
charges needs careful inquiry on the issue of 
fact—an inquiry which has never yet been 
even undertaken. 

But there are a few charges which can be 
at once placed in the present class as mostly 
or largely devoid of fact. 

1. Relative [-xpensiveness® In estimat- 
ing the relative expense of jury trial ang 
judge trial, it must be remembered that in 
every other modern system of law where the 
civil jury has not been adopted, the judge tri- 
bunal of fact is a bench court, i. e., one sen- 
ior and two junior judges. These three 
judges require assistants, rooms, etc. It may 
be surmised that the relative expensiveness 
of the two methods might be in favor of the 
jury method. 

2. Delay through Hung Juries? This, if 
it exists, is due to the unanimity rule (III, 2, 


14Elder, p. 294; Duane, p. 140. 
15Poe, p. 664. 

i6Duane, p. 139. 

i7Littleton, p. 671. 
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above). But, apart from that, some recent 
inquiries show that the number of such 
occurrences is in some places negligible. In 
point of fact, this charge may turn out to be 
un founded. 

3. Injustice of Verdicts Due to Inexperi- 
ence in Weighing Testimony.'® This is a 
frequent charge. Some of it is no doubt true 
in fact, especially in criminal cases; though 
most of that could be remedied by allewing 
the judge to comment on evidence (II, 2, 
above). But in a large or the largest propor- 
tion of civil cases, a jury of twelve compe- 
tent persons brings a valuable array of 
experience in human nature which counts 
precisely at this point. Arthur Train has a 
good story (in “The Prisoner at the Bar,’ | 
think) of the carpenter-juror who was able 
to pierce the falsity of a plausible witness; 
but of course every practitioner could relate 
similar incidents. In weighing disputed tes- 
timony a variety of minds is imperatively 
needed. There is no such thing as the all- 
wise judge for testimony; judges have as 
great a variety of mind-limitations as jurors. 
One may guess that the verdict of a bench of 
twelve judges would differ from the verdict 
of a single judge as often as would the ver- 
dict of twelve jurors. 

4. Relative Irresponsibility.® 
often mentioned. But it has no basis. For 
“irresponsibility,” substitute “independence.” 
The very anonymity of a verdict, and the 
prompt fading away of the jurors into the 
community mass, gives the individual juror a 
mental and moral freedom to believe and to 
say, “That witness X is a liar,” which the 
judge never could have; for the judge would 
have to write it down in his opinion, in black 
and white, for all to read forever. 

V. Demerits Inherent and Not Remediable 

There seems to be only one charge that 
belongs here: 

1. Hardship to Citizens by Attendance as 
Jurors.° This is a different thing from the 
needless waste of time in attendance (TI, 7, 
above); that is remediable. This charge 
emphasizes the unavoidable sacrifice of the 
citizen in leaving his occupation during the 
two weeks of attendance, once in three or 
four years. (Let us assume of course that 
by reason of reforming the system, so as to 
meet the seasonal convenience of the citizen, 
the hardship has been reduced to the mini- 
mum. ) 

It is astonishing to find this charge 
expressed in the following bold nakedness: 
“A business magnate can’t afford to abandon 
transactions which may involve millions to 
help in a series of petty disputes.” 
Well. the magnate who would express such a 


Elder, p. 294; Duane, p. 138; Poe, p. 664; 
Corbin, p. 508. 
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view to the lawyer who published it is pre- 
cisely kind of person who would say to the 
lawyer, if we had judge trial, “How much 
will it cost us to buy that judge’s opinion?” 

Contrast with that anti-social attitude this 
famous passage from Jeremy Bentham: 
“Were the Prince of Wales, the Archbishop 
of Canterbury, and the Lord High Chancel- 
lor, to be passing by in the same coach while 
a chimney-sweeper and a_ barrow-woman 
were in dispute about a halfpenny worth of 
apples, and the chimney-sweeper or the bar- 
row-woman were to think proper to call upon 
them for their evidence; could they refuse 
it? No, most certainly.” All that Democ- 
racy means is symbolized in the duty of the 
citizen to contribute a small occasional sacri- 
fice for the doing of justice to his fellow-citi- 
zens. Military duty, witness duty, jury-duty 
—all stand on the same footing; and the 
jury-duty is the most equable in its burdens. 
So much, then, for the Demerits of jury- 
trial. Whatever the value of the opinions 
here expressed, the scheme of analysis here 
offered seems to afford the proper basis for a 
Program for Trial of Jury Trial. 

B. Merits 

But supposing that all the remediable 
demerits be cleared away, and jury trial be 
revised to its utmost inherent efficiency, the 
question will still remain, Is it superior to 
judge trial? 

The writer believes that it is, in that it pos- 
sesses four merits that can never be pos- 
sessed by judge trial. The first two of the 
four are so vital, yet so seldom appreciated, 
that they will here be emphasized. 

1. Prevention of Popular Distrust of Offi- 
cial Justice.2* Most political revolutions 
have had either their origin or their touch-off 
in some phase of the administration of jus- 
tice. The Peter Zenger trial for seditious libel 
in New York in the 1700's, James Otis’ speech 
against general warrants in Massachusetts, 
the Seven Bishops’ trial in London, the Bos- 
ton Massacre, the Dred Scott case, John 
3rown’s hanging—all the way back in our 
annals we see these notable landmarks. And 
this is because the legislative law, as well as 
the common law, gets enforced through the 


courts, and not by the legislatures them- 
selves. 

Hence the popular attitude toward the 
administration of justice should be one of 


respect and confidence. Bureaucratic, purely 
official justice, can never receive such confi- 
dence. The one way to secure it is to give 
the citizen-body itself a share in the adminis- 
tration of justice. And that is what jury- 
trial does. And judge-trial would never do it. 


In the Civil War of 1861-65 the military 
draft broke down, for a main reason, because 
it was conducted by Federal military officers 
511; Littleton, p. 670. 
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sent out into the towns and villages; they 
came as strangers, with uniformed indepen- 
dent State authority. In the World War of 
1917-18 this error was avoided. ‘The draft 
was administered by 4,500 boards of 3 men 
each, chosen from the very locality on rec- 
ommendation of the mayor. ‘They were 
given no uniform (though several were 
thoughtless enough to ask for it); they had 
no soldiers and no bailiffs; they were just 
respectable fellow-citizens. The draft was a 
complete success, because it was not bureau- 
cratic and the citizens themselves supplied 
temporarily the investigating personnel. 

Jury trial has the same political signifi- 
cance. 

Moreover, it may be predicted (so vital is 
this necessity) that if we were to shift to 
judge trial, the demand for popular election 
and short terms of judges would be so 
extreme and so irresistible that we should end 
by sovietizing and degrading our bench pre- 
cisely as Russia has done. And in Greece, 
where this was done, the consequences were 
ruinous. 

In short, jury trial has won inherent super- 
iority over judge trial, in sunnlying the nec- 
essary political share of the citizenry in daily 
justice, with the least loss of efficiency. 

2. Provision for Necessary Flexibility in 
Legal Rules.** Low and Justice are from 
time to time inevitably in conflict. That is 
because law is a general rule (even the 
stated exceptions to the rules are general 
exceptions) ; while justice is the fairness of 
this precise case under all its circumstances. 
And as a rule of law only takes account of 
broadly typical conditions. and is aimed on 
average results, law and justice every so 
often do not coincide. 

Everybody knows this, and can supply 
instances. But the trouble is that Law can- 
not concede it. Law—the rule—must be 
enforced—the exact terms of the rule, jus- 
tice or no justice. “All Persons Are Equal 
before the Law”; this solemn injunction, in 
large letters, is painted on the wall over the 
judge’s bench in every Italian court. 

So that the judge must apply the law as he 
finds it alike for all. And not even the gen- 
eral exceptions that the law itself may con- 
cede will enable the judge to get down to the 
justice of the particular case, in extreme 
instances. The whole basis of our general 
confidence in the judge rests on our experi- 
ence that we can rely on him for the law as 
it is. 

But, this being so, the repeated instances 
of hardship and injustice that are bound to 
occur in the judge’s rulings will in the long 
run injure that same public confidence in jus- 
tice, and bring odium on the law. We want 
justice, and we think we are going to get it 

22Poe, p. 666; Windolph, p. 501 (very fine). 
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through “the law,” and when we do not, we 


blame “the law.” 

Now this is where the jury comes in. The 
jury, in the privacy of its retirement, adjusts 
the general rule of law to the justice of the 
particular case. Thus the odium oi inflexible 
rules of law is avoided, and popular satisfac- 
tion is preserved. 

Every lawyer can supply instances, but 
here is a recent one that goes right to the 
point. It is based on the authority of the 
eminent handwriting expert who testified. A 
certain young woman, who was earning her 
own living, had been beguiled into marrying 
an attractive man, who turned out to be a 
worthless sot, incapable of supporting her. 
He settled down to live off her earnings; she 
was giving him some $75 or $80 a month. 
After enduring this life for two years or so, 
she secured a divorce. He died not lon; 
after. Meanwhile, however, he had managed 
to insure his life for $2,000 in his own favor, 
paying the first premium only. Left penni- 
less as she was by this good-for-nothing, her 
friends persuaded her to file a claim against 
the estate for the amount of her advances to 
him. Otherwise the insurance fund would 
go to an uncle, living at a distance. At the 
trial, a promissory note turned up, signed by 
the quandum husband in favor of his wife, 
for just the amount of her advances. Its 
genuineness was disputed. The handwriting 
expert was obliged to state in his testimony 
that the note was a plain forgery. But the 
jury brought in a verdict for the woman for 
the amount of the note. Afterwards, the 
expert respectfully asked the foreman 
whether the jury had doubted the expert’s 
testimony that the note was a _ forgery. 
“Forgery?” replied the foreman. “Sure we 
believed it was a forgery. But we were not 
going to let that poor woman lose all the 
money that she had given to that worthless 
husband of hers!’ 

That is what jury trial does. It supplies 
that flexibility of legal rules which is essen- 
tial to justice and popular contentment. 

And that flexibility could never be given 
by judge trial. The judge (as in a chancery 
case) must write out his opinion, declaring 
the law and the findings of fact. He cannot 
in this public record deviate one jot from 
those requirements. The jury, the 


_secrecy of the jury room, are the indispens- 


able elements in popular justice. 

There is a good analogy, which must be 
cited even at the risk of laboring the point: 

The cable-car system of San Francisco 
carries the cars up the steepest hills, on a 
gradient of 50° or 60°. But the underground 
moving steel cable must at all times and 
places be taut, so that the car-clutch can grip 
it accurately. Nevertheless, any cable will 
stretch or contract, even a steel one—partly 
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because of weather changes, partly because 
of differences of weight when more or fewer 
cars are on the same hill. How to meet this 
problem, viz., of taking up or letting out the 
slack? The inventors successfully solved it 
thus: At the terminal, at the bottom of the 
hill, is built a deep broad cavern, containing 
a huge heavy revolving drum; this drum is 
on a broad platform, and the platform is on 
wheels, capable of sliding forward or back- 
ward, on tracks, for 100 feet or so. The 
cable, coming to the foot of the hill, runs 
into this cavern and around the drum. As 
the cable stretches and becomes slack, this 
drum slides back, thus taking up the slack. 
As the cable contracts again, the drum slides 
forward, thus yielding and preventing a 
break of the cable. Without the flexibility 
furnished by the drum, the cable system 
would be impracticable. 


Jury trial is the underground cable-drum 
of the Law. 


3. Education of the Citizenry in Adminis- 
tration of Law.** In a democracy, where the 
operation of the law frequently becomes a 
political issue, it is important that the body 
of citizens should have a general acquaint- 
ance with court methods. They must not be 
a mystery. Mere publicity of trials does not 
effect this; for only the casual witnesses and 
the idle or curious now form the audience of 
a court room (except in certain” rural 
regions). jury-duty will bring all 
respectable citizens sooner or later to have 
acquaintance with court methods, and in such 
a way as to compel serious thought and give 
the needed scrap of judiciary education com- 
mon to all. 


With judge-trial, nothing of the kind takes 
place. Even the publicity of trial does not 
produce its modicum of effect; compare the 
attendance before a master or referee and 
the attendance at the humblest jury-court. 


4. Improved Quality of a Verdict Based 
on Reconciliation of Varied Temperaments 
and Minds.** This element is something dis- 
tinct from the capacity to judge testimony 
(IV, 3, above). Ask any twelve intelligent 
friends, some evening at your house, any 
question of opinion or fact, calling for seri- 
ous thought—a question of politics, business, 
morals, health, science, recreation, or what 
you like. Will it ever happen that you do 
not glean from at least two or three of the 
twelve some argument or detail or judgment 
that the others (if they were agreed) had 
failed to mention? 


Science is based (in spite of Einstein) on 
exact absolute realities. But the conduct of 
human life has to be based on elusive aver- 


22Littleton, p. 670. 


24Littleton, pp. 670, 672; 


Corbin, p. 512. 


171 


ages or generalities, whether in politics, law, 
medicine, engineering, commerce or ethics. 
And when it comes to applying these gener- 
alities to concrete cases, the only safe mach- 
inery, that is dependable in the long run, is a 
machinery that embodies an average judg- 
ment, i. e., the reconciliation of several judg- 
ments taken at random. 


Look at our universities. Did any Faculty 
ever suppose that a student’s final standing 
could be best rated by any single professor, 
however, wise? No, it is best ascertained by 
the net result of twenty or more judgments. 

And for that matter, look at our Supreme 
Courts. The law is supposed to be definite 
and definable. But was there ever a supreme 
court that was given less than 3 members? 
And do they not now commonly number 7 
and 9 members? And is there not frequently a 
divided court? If we need a variety of minds 
to give us, in the long run, the most depend- 
able judgments on supposedly definite rules of 
law, how much more do we need a variety of 
minds to give us dependable judgments on 
indefinite masses of facts? 


The bench-court of three persons is the 
least that would be permissible in judge-trial. 
But, apart from the doubt whether this num- 
ber is enough, the full value of three minds 
would rarely be obtained. The reason is that if 
we should adopt (and we would have to) the 
method used in all other countries, i. e., of 
using one senior judge and two junior or 
apprentice judges as assessors, we should find 
(human nature attests it) that the juniors, 
with an eye on promotion, would usually take 
their cue from the senior. In short we should 
not usually get the value of more than one 
mind and a half. The proper approach, there- 
fore to the trial of jury trial is, first to ana- 
lyze the demerits of jury trial, inquiring as to 
their actual existence in time, place, and 
subject, and noting whether they are reme- 
diable by regulation, law, or constitutional 
amendment; and then, having eliminated the 
demerits, to compare the inherent merits of 
jury-trial with the corresponding qualities of 
judge-trial. 


And, incidentally, this would certainly in- 
volve sending a commission (twelve would be 
best!) to continental [urope, for at least a 
year’s sojourn, to study their experience with 
judge-trial. It is just barely within the range 
of possibility that the continental bar could 
reveal some grounds of dissatisfaction with 
judge-trial ! 


In short, let us see whether our American 
Watch can be repaired, and whether if re- 
paired it will still be inferior to that Swiss 
Watch. 
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By CLARENCE 


] have been asked to write in regard to the 
suggestion for the creation of a National 
Judicial Commission which I made at the last 
meeting of the Judicial Section of the Amer- 
ican Bar Association, and to do so as infor- 
mally as I might wish. ‘The large liberty 
suggested made the invitation unusually 
alluring, and the task seemed much easier 
than it proves to be now that it is actually 
begun. It would seem, moreover, that as 
those likely to read this article are keenly 
alive to present conditions and deeply inter- 
ested in bringing about judicial efficiency I 
cannot usefully do more than to recount the 
steps that led me to a conviction that a 
National Judicial Commission is necessary to 
that end. 

Perhaps I should begin by saying that 
about two weeks after 1 was elected to the 
bench in Chicago, | tied my horse to the rail- 
ing in front of the courthouse in Bath 
county, Virginia, and went inside to listen to 
what went forward. From that day, during 
my term of office, I lost no known opportu- 
nity to observe how justice was administered 
outside my own state. This led me the sum- 
mer following my election to visit the courts 
of Edinburgh and London, and afterwards, 
while being piloted from Notre Dame, | 
obstinately turned my face toward what to 
my practiced eye had some of the aspects of 
a courthouse, and which turned out to be the 
*alais de Justice, where I had an opportunity 
to witness the proceedings of the court of the 
first instance and also the criminal assizes. 
In the latter I was placed on the dais directly 
behind the judges where I had an opportu- 
nity minutely to observe a murder trial 
which went forward with remarkable dis- 
patch, and I came away with the impression 
that the conventional criticisms of Irench 
criminal procedure must usually be made by 
those who have not had an opportunity to 
observe it in actual operation. 

The following year I armed myself with 
such potent letters as to secure the personal 
and kindly assistance of Viscount Haldane, 
then Lord Chancellor; and Lord Moulton, as 
well as some helpful suggestions from Sir 
Bargrave Deane, a justice of the Admiralty, 
Probate, and Divorce Division, and several 
English barristers. In addition, the secre- 
tary to Lord Chief Justice Alverstone was 
very earnest in his efforts to show me the 
actual, everyday workings of the English 
judicial system and furnished me with a 
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wealth of printed judicial statistics and thie 
report of the Royal Commission on Delay in 
the King’s Bench Division. These gentle- 
men were able to give me an insight into thie 
workings of the system which I feel that | 
would not have been able to get in any othe: 
way. 
England Profits by Constant Effort 

My purpose in this investigation was to 
find means of improving our own procedure, 
but it ied widely different from what | 
expected. In the first place it became anpar- 
ent that such efficiency as the English system 
has (and it is, I think, efficient in a very 
large degree) is the result of some 900 years 
of constant effort on the part of lawyers and 
jurists who were, for the greater part, never 
entirely satisfied with the results which tiey 
were able to obtain. That state of mind 
which we see repeatedly made manifest 
seems to me very significant and important. 
They started with substrata of Germanic 
custom, the Conquest added F[rankish ele- 
ments, some Roman in“’uences appeared and 
there followed a period during which new 
writs were constantly forthcoming to give 
needed remedies; a system of equity juris- 
prudence was developed and the law. mer- 
chant accepted. In general, there was a 
more or less continuous readjustment of 
methods and means to fit conditions and pop- 
ulation, and it cannot be doubted, I think, an 
equally constant though _ imperceptible 
ingraining of existing legal concepts into the 
life of the people. In the old phrase, they 
“lived” this law and were, in consequence, to 
some extent molded by it. The Judicature 
Acts have no doubt eliminated many evils, 
but the fundamental harmonies between law 
and national life were already there. I think 
nothing could be more misleading than to call 
this development of a _ judicial system, 
growth. That idea unconsciously creates the 
feeling that difficulties iron themselves out 
and defects in some way correct themselves. 
The creation of a satisfactory and efficient 
judicial system in any --country, however, 
seems to me to require the earnest and intel- 
ligent efforts of those who have the adminis- 
tration of justice in hand. 

Our own judicial experience, however, 
seems on examination to be widely different. 
We started with a ready-made system of law 
and judicial administration applied of neces- 
sity to new conditions. The system itself 
was designed to satisfy the needs of a homo- 
geneous population living under slowly 
changing conditions, in orderly communities 
made up largely of those who were content 
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to remain in the places and stations of life 
where and to which they were born. It was 
applied here, on the other hand, at the outset, 
to settlements composed largely of ambitious 
men and women somewhat scornful of con- 
servatism, impatient of restraint, migratory, 
and of diverse national and racial origin. 
To say that these people needed a rigorous 
system of law to keep them in order is to 
forget that when law and judicial methods 
are not in harmony with the life of the peo- 
ple, they become very impotent instruments 
of justice. 

It, therefore, appeared to me that there 
had been need of judicial readjustment at the 
very beginning; this need was, however, very 
slight compared with the need of readjust- 
ment resulting from both inaction and misdi- 
rected efforts at judicial reform during the 
last century and a half. 

Our Problems Are Staggering 

The kaleidoscopic changes by which a wil- 
derness has become inhabited by a hundred 
million people; the civil life of the Eigh- 
teenth century displaced by the complicated 
civilization of the Twentieth, with its miulti- 
plicity of problems, with its intricacies of 
organized industry and commerce, and the 
rising tide of immigration from every part 
of the known world, civilized, semi-civilized, 
and savage, co-operated to create a most 
astonishing problem in jurisprudence and 
judicial administration. In this confusion it 
was not helpful to have at first, thirteen and 
finally (with the federal) forty-nine sepa- 
rate sources of judicial authority, all tremen- 
dously active, and not one consistently uni- 
form in its own rulings. Our neglect of the 
judiciary came about quite naturally since 
we had things to do that were far more inter- 
esting, if not more urgent than the develop- 
ment of a sound judicial system. We had 
wars to conduct, a political system to create, 
commerce and industries to develop, and 
enormous resources and a consequent appar- 
ently irresistible temptation to exploit them. 

Another reason for our judicial retrogres- 
sion, and it is hardly necessary to argue here 
that there has been retrogression, seems to 
have been an apparently implicit belief in the 
ability of the common law system automati- 
cally to adjust itself to every condition and 
meet every emergency; in short, in its uni- 
versal application to every condition and to 
every people; due, in part, perhaps to a sort 
of judicial canonizing of that imaginative, 
brilliant, but misleading writer, Sir William 
Blackstone. The popular picture has been 
that of an empire scattered all over the 
world, composed of nearly every known race 
and degree of civilization all governed by the 
common law. The truth is, of course, that 
the common law has been applied only to 
England and to distinctly English colonies, 
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while all British possessions are governed by 
their own law, and that the Judicial Commit- 
tee of the Privy Council decides Indian ques- 
tions, for instance, according to the law of 
the village and even the personal law of the 
family, to which the parties may belong. 

It seem to me, also, that in addition to our 
failure to develop our judicial system, we 
destroyed all possibility of its spontaneous 
development when we took from the courts 
the power to govern practice and procedure. 

My conclusion from all this was that our 
judicial system could never be made efficient 
by the mere application of the principles of 
the English Judicature Acts. That there 
were elements in our problem that were 
novel and involved a consideration of mat- 
ters far beyond mere practice and procedure; 
that there had been for a century and a half 
a widening gap between our judicial needs 
and means and that the time had come for an 
unsentimental appraisement of our judicial 
system in which every means and method 
should be subjected to the acid test of reason. 

The jury system, for instance, may be nec- 
essary to the preservation of our liberties, 
but how far is it necessary? Where is it 
useful? And to what extent should it be 
modified? Here, as in every other instance, 
it seems to me the questioning should go to 
the root of the matter and nothing should be 
assumed. 

When at this point I turned to review 
what had been written on the subject of judi- 
cial reform I found a truly remarkable vol- 
ume of material. 

National Clearing House Needed 

For generations legislative commissions, 
bar association committees, various societies, 
law school professors, practitioners and 
judges have been turning out reports, papers, 
and suggestions on one or more phases of 
judicial administration with remarkable dis- 
patch and no little volume. I would not for 
a moment belittle what has been done. Some 
of it, of course, has been hasty and superfi- 
cial, almost casual, but at the same time there 
are to be found papers and reports which 
show profound study and earnest considera- 
tion of the subject in hand. When, however, 
one attempts to get to the bottom of the sub- 
ject, and to draw definite conclusions, he 
finds himself confronted with an almost 
boundless mass of material nearly as hard to 
digest as the annual output of judicial deci- 
sions. It was this situation that finally led 
me to believe that there ought to be some 
sort of clearing house where all this material 
could be systematically investigated and 


appraised, and an institution to which new 
suggestions could be addressed, and which, in 
short, would ardently devote itself to the task 
of finding out how our judicial institutions 
may be made adequate to our needs. It 
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seemed to me also desirable that such a body 
should have an official character and be so 
constituted that its conclusions would carry 
the weight of great authority. 

Can it be reasonably doubted that a 
National Judicial Commission, created by act 
of Congress, supplied with the necessary 
means and properly constituted, would be 
immensely helpful in the attainment of judi- 
cial efficiency ? 

While it would, of course, analyze and 
digest the helpful suggestions that have 
already been made, it would in addition, it 
may be hoped, present new suggestions of a 
very constructive value. We have pretty 
generally come to realize that new conditions 
sometimes require a modification of former 
legal concepts and probably the creation of 
some that are new. Such a National Judicial 
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Commission ought not like those of Justinian 
merely to devote itself to the codification of 
an old and sterile jurisprudence, but rather, 
by its suggestions, to increase and expand the 
power of a living law. There seems to be no 
possible question as to the constitutional 
power of Congress to create such a commis- 
sion for the purpose of investigating the 
administration of justice in both state and 
federal courts. 

These courts taken together constitute the 
means by which the judicial work of the 
nation is performed and in consequence the 
national government has a direct interest in 
promoting the efficiency of both systems. So 
far as the state courts are concerned each 
state must, of course, act for itself, but there 
is no reason why we should not consider and 
investigate the judicial problem as a nation. 


Recent Progress in California 


By Crarke B. Wuittier* 


The reform of procedure is a very live 
topic in California in this year nineteen hun- 
dred and twenty-nine. l’or many years pub- 
lic spirited lawyers have been urging that the 
state by the Golden Gate should at least par- 
ticipate and if possible lead in the movement 
to improve the administration of justice. 
They endured many discouragements. [or a 
long time many and perhaps most members 
of the bar were at least apathetic. Finally 
the California Bar Association was won over 
to moderate reforms. The legislature passed 
bills embodying them, only to have nearly all 
of them vetoed by a governor who was cer- 
tainly ill advised. Fortunately discourage- 
ments did not weaken the determination or 
dampen the spirit of service in the leaders 9/ 
the movement and now they are beginnit:; 
to see the results of their labors. 

On November 2, 1926, a _ constitutional 
amendment creating a Judicial Council be- 
came effective. The Council consists of the 
Chief Justice of the Supreme Court and ten 
other judges chosen by him from the various 
courts of the state, from the highest to the 
lowest. The Council has power to study the 
administration of justice in California, to 
make suggestions to the judiciary, to the gov- 
ernor and to the legislature and to adopt or 
amend rules of procedure for the _ several 
courts not inconsistent with legislative enact- 
ments. The chairman of the Council has 
power to assign judges to other courts than 
their own in order to relieve congested doc- 
kets and he may call for reports from the 
various judges of the state concerning the 
disposal of judicial business in their courts. 

The state was fortunate in having as Chief 
Justice, when the Judicial Council was creat- 
*Professor of Law in Stanford University. 


ed, William H. Waste, a man who is deeply 
interested in making the judicial department 
of the state as efficiént as possible. He made 
wise selection of colleagues on the Council and 
he led the way in useful activity. Among 
the accomplishments of the Judicial Council, 
in the two years of its existence, may be 
mentioned: legislation to make contract pro- 
visions for arbitration specifically enforce- 
able, following the lead of England, the fed- 
eral government and New York; the creation 
of needed additional trial judges in the su- 
perior courts of several counties; the very 
great reduction in Los Angeles county of the 
period between the setting of a case for trial 
and its actual trial, namely, from about fif- 
teen months to about six months; an eighty 
percent increase in the cases disposed of by 
the District Courts of Appeal (intermediate 
courts with final jurisdiction in large classes 
of cases); an increase of twenty-five per cent 
in the output of the Supreme Court; the 
adoption of Rules Regulating Business of the 
Superior Court, effective August 1, 1928; the 
adoption of Rules for the Supreme Court and 
District Courts of Appeal, effective Septem- 
ber 1, 1928. The increase in the number of 
cases disposed of by the courts has been 
largely due to the assignment of judges from 
courts that were not in arrears to courts that 
sadly needed assistance. The Council has 
fully justified itself. Its members work with- 
out any extra remuneration; expenses are of 
course refunded to them. A mighty agency 
has been created for the improvement of 
judicial administration in California. 

On July 29, 1927, the act creating the State 
Bar of California became effective. Under 
it every practicing attorney is of necessity 
a member of the State Bar. He must pay 
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his annual dues of five dollars and thus main- 
tain his membership or he cannot practice 


‘law. The State Bar is given control, subject 


to a review by the Supreme Court, over ad- 
mission to the bar and over discipline of its 
members. A Board of Governors is elected 
by the membership and virtually all the pow- 
ers of the organization are lodged in this 
board. Thus an effective working body is 
provided. The man who deserves the lion’s 
share of the credit for bringing the State Bar 
into existence is Mr. Joseph J. Webb of San 
Francisco, a prominent attorney, a good 
speaker and a man with a genius for getting 
the right things done. He was very appropri- 
ately and very fortunately elected the first 
president of the State Bar. He has made the 
first year’s work of the organization really 
notable. 

Administrative committees to deal with dis- 
ciplinary matters have been established by 
the State Bar in the various counties of the 
state. These committees may act in response 
to complaints or on their own initiative. The 
Board of Governors reviews their action in 
each case. Rules of procedure for these cases 
of discipline have been adopted. They are a 
model of simplicity. For example, they per- 
mit only a complaint and an answer, without 
demurrers, motions to strike, or any of the 
other paraphernalia of our usual pleading 
which are so seldom of utility and so often 
abused. They also provide that the rules of 
evidence need not be followed. Under this 
new system much disciplinary work has been 
done. Certainly discretion has been evident. 
The amount of such work is already diminish- 
ing — a sign that it is being well done. 

Bar Organizes Constructive Work 

Perhaps the most novel undertaking of the 
State Bar is the organization of sections to 
study and report on procedural and other prob- 
lems. Membership in these sections is volun- 
tary but about three thousand lawyers out of 
the state’s ten thousand have participated in 
them. They have been at work for several 
months in every populous center in 
nearly every county. The topics to be con- 
sidered were classified under: 


. Civil Procedure. 

Criminal Law and Procedure. 
Administrative Commissions. 

Courts and Judicial Officers. 

Professional Conduct. 


Sub-sections took up these different parts 
of the work and particular topics were sug- 
gested to each sub-section for consideration 
and aid was given in finding and obtaining ma- 
terial for study. At the first annual meeting 
of the State Bar, held in October, 1928, 
the reports from these sections were the basis 
of considerable discussion and some valuable 
action. For example, the Board of Gover- 


nors was requested to have a statute drafted 
for presentation to the legislature which will 
embody the principle of summary judgments. 
By this principle, when no reasonable show- 
ing of a probable defense is made, judgment is 
rendered against the defendant without the 
expense and delay of a trial. This has been 
used in England in ordinary debt cases with 
great success and has been adopted in New 
York, New Jersey and Connecticut. This 
study by sections of the local bars would 
justify itself simply as a means of educating 
the profession in the need for reform. It al- 
so seems likely to bring to light new and val- 
uable suggestions for reform. 


Higher Admission Standard 

The Board of Governors of the State Bar 
have undertaken other tasks of importance. A 
short code of professional ethics has been for- 
mulated, recommended to the Supreme Court 
and adopted by them. Rules fixing the quali- 
fications for admission to practice law have 
been adopted and are now before the Su- 
preme Court for approval. In these, empha- 
sis is placed upon early registration as law 
students, upon character requirements, upon 
pre-legal education, upon limitations on ad- 
mission from other states. The pre-legal re- 
quisite is to be two years of university work, 
the standard of the American Bar Associ- 
ation. This is to be adopted in successive 
steps and to be fully effective in 1932. In le- 
gal education also the American Bar Associ- 
ation standard is substantially to prevail here: 
three years in a day law school, four in an 
evening law school, or in very unusual cases 
equivalent training elsewhere. These rules are 
a distinct advance on present standards and it 
will be very unfortunate if the Supreme Court 
should refuse its approval. In a quite dif- 
ferent field a special committee is working on 
the revision of the corporation law of the 
state. A special committee also has been ap 
pointed to prepare and present to the legis- 
lature at its next session the bills which the 
State Bar is sponsoring. One can readily 
see that a great work is being done. 


Criminal Procedure Simplified 

A third valuable agency for reform that 
has already accomplished much, is the Com- 
mission on Reform of Criminal Procedure, 
first appointed by the Governor in 1925 under 
authority of a legislative act of that year. At 
the last session of the legislature many of the 
changes which the commission recommended 
were adopted. Some of the more important 
changes will be mentioned. Criminal plead- 
ing is made simple. That the defendant 
“murdered A. B.” suffices to allege the crime. 
The steps in a criminal trial are to be taken 
more expeditiously—the time allowed being 
in many cases shortened. Continuances must 
be confined to those needed to attain justice 
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and the reasons for them must be entered on 
the record. ‘The examination of jurors on 
the voir dire is placed primarily in the hands 
of the judge though he may allow a reason- 
able examination by counsel. A model instruc- 
tion on “reasonable doubt” is provided so 
that errors in that regard should now be im- 
possible. Courts are urged to be more care- 
ful in granting bail. Suits against bail are 
simplified. Insanity, instead of being tried on 
the plea of not guilty, is to be tried by a sep- 
arate jury on a special plea of insanity. This 
ee will eliminate the possibility of a jury find- 
ing a reasonable doubt in a compound of 
worthless evidence of innocence and worthless 
evidence of insanity. Further, when acquit- 
ted on the plea of insanity the defendant will 
go to the insane asylum there to stay at least 
one year and until his sanity is again estab- 
lished. Probation is forbidden to criminals 
who used deadly weapons, great bodily in- 
jury or torture. It is also forbidden to those 
who have previously been convicted of felony. 
Rather severe minimum punishments are 
fixed for those who commit crimes with 
deadly weapons and also for those who previ- 
ously have been convicted of a felony. The 
conviction of two prior felonies raises the 
minimum sentence to twelve years and if the 
prior felonies are three the term is life. No 
parole is allowed during the minimum sen- 
tence. The successor to the original commis- 
sion is at present at work and _ further 
improvements are to be expected. 


Co-operation on New Rules 


Recently criticism of these progressive 
changes, for of course there is always criti- 
cism, has been directed at the Rules Regulat- 
ing Business of the Superior Court as prom- 
ulgated by the Judicial Council. Such an 
amount of complaint developed at the annual 
meeting of the State Bar that a special com- 
mittee of the Bar was appointed to confer 
with the Judicial Council with a view to pro- 
curing changes. Probably the total effect of 
this criticism upon the rules has been to re- 
duce the progress in reform designed by the 
Council and this in itself is unfortunate. But 
perhaps the loss is more than balanced by the 
spirit of cooperation between the Bar and the 
Judicial Council which has been created. The 
Council took no unyielding attitude. The 
Committee of the Bar were open to argu- 
ment. A small step forward taken enthusi- 
astically may be better than a longer one 
taken in trepidation and with disapproval. 

Many verbal and minor faults were sug- 
gested which the Council was of course ready 
to correct whenever the errors were shown 
to be actual rather than imaginary. Some 
other criticisms were more vital in that they 
went to the root of the Council’s method of 
expediting business in the Superior Courts. 
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Among these more serious criticisms some 
may be mentioned as typical. 

The new rules divided the counties of the 
state into classes defined in accordance with 
the number of judges in their superior courts. 
Those with but one judge were put in a class 
by themselves and comparatively few changes 
were made in the procedure of their Superior 
courts. The rural districts are better satis- 
fied with their present procedure than the 
cities and perhaps need less change — it is in 
the cities that the great congestion occurs. 
Now the Council has agreed that counties 
with two judges shall be classed with those 
having but one judge and that the status quo 
which is thought satisfactory shall be left 
without great change. This is obviously no 
deviation from principle. 

The Council thought it wise to delay the 
setting of cases for trial where negotiations 
were pending for a settlement. This however 
did not meet with approval by the bar. The 
objection was based on the feeling that, if 
cases were not set for trial when negotiations 
were pending, a party, though in truth liable, 
would be inclined to protract the negotiations 
indefinitely. On the other hand if a case is 
set for trial and compromised a few minutes 
before trial, it may leave the court without 
work for the period allotted to the case. After 
consideration the Council decided to eliminate 
the new rule. 


Use of Master Calendar 

In San Francisco, in 1925, Judge Ward 
who was the presiding judge of the Superior 
court for that year, introduced the plan of 
having a master calendar in the department 
of the presiding judge and of giving to him 
the duty of procuring and empanelling jurors 
for all departments, the cases and jurors to try 
them being distributed to the various trial de- 
partments as they were free to undertake 
them. The plan worked well. Much delay 
in the various departments due to the time 
spent in procuring juries was avoided. In 
Los Angeles the presiding judge has for some 
time taken care of routine matters and the 
master calendar system has been used. The 
Council, in the new rules, continued the San 
Francisco plan in San Francisco. The master 
calendar plan of Los Angeles has been ex- 
tended with modifications to all counties hav- 
ing more than two judges. No serious ob- 
jection has been made to this. 

The setting of cases for trial was by the 
original rules rather strictly limited to fixed 
days and for fixed periods in the future. No 
doubt the idea was to induce regularity and 
speed. Only minor alterations in this rule 
have been made. 

Rule XX provided that every demurrer or 
motion, other than a motion for a new trial 
which is dealt with separately, must be ac- 
companied by a memorandum of points and 
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authorities justifying it. 
a memorandum was to cause the demurrer or 


The absence of such 


motion to be stricken from the files. The pur- 
pose of the Council was to eliminate demur- 
rers and motions which were frivolous and 
interposed merely for delay. Much complaint 
was made of this rule. The Council now has 
lessened the penalty for its infraction: in the 
case of a demurrer, the absence of points and 
authorities, instead of causing it to be strick- 
en from the record, merely gives to the judge 
the power to assume that it is not meritorious. 
No penalty is provided for the omission of 
points and authorities on a motion. This is 
undoubtedly a considerable compromise but 
a probably wise one. The new plan can be 
tested by applying it in a mild way to demur- 
rers only. If successful it can later be applied 
at least to certain of the more important 
motions. It may well be that requiring points 
and authorities in support of every motion. 
however unimportant, would cause unneces- 
sary work and expense. 


Another section of Rule XX provided that 
if a demurrer were overruled and there were 
no answer on file, judgment by default against 
the defendant should: follow. It, however, 
gave the judge power to permit a later answer 
if before the default judgment was rendered 
the defendant filed an affidavit disclosing a 
meritorious defense. The obvious purpose 
was to eliminate delay between the overrul- 
ing of a demurrer and the filing of an answer. 
In England demurrers are abolished but ob- 
jection to any pleading for insufficiency may 
be taken as a part of the following pleading. 
The provision adopted by the Council is less 


stringent. However there has been much 
criticism—and this reform unfortu- 
nately been dropped for the present. 


Judge Examines Jurors 

An excellent provision of the new rules re- 
quires the judge to examine jurors on the 
voir dire in civil cases subject to a duty to 
allow reasonable examination by counsel. Al- 
sO continuances are to be granted only for 
satisfactory cause which must be entered in 
the minutes of the court. Both these changes 
had already been made in criminal cases. 

The objectives of the Judicial Council in 
framing these rules were all desirable. On 
the whole the rules were well designed to 
reach the ends sought. Some of the criticism 
is the result of natural though often unfor- 
tunate hostility to any change. Some of us 
are lazy all the time. All of us, | fear, are 
lazy part of the time. So we must not be 
too critical of mere inertia. Some of the 
criticism has been constructive and helpful. 
The rules after modification will no doubt be 
free from certain errors originally in them. 
They may not be quite so large a step forward 
as was planned but it is probable that they 
will receive a more sympathetic trial by the 
bench and bar of the Superior Courts. Two 
fine things should be remembered. The first is 
that the bar is awake on the subject of reform 
and that much careful thought is being given 
to it. The other is that we have had a lesson 
in the simplicity of changing rules of proce- 
dure when the power is located in a Judicial 
Council as compared with the complexity of 
the process when the power is located in the 
legislature. 


Rules to Regulate Contingent Fee Practice 

and Prevent Ambulance-chasing 

Rules to prevent “ambulance chasing” were 
announced February 26 by the Appellate Di- 
vision of the Supreme Court of New York, 
for the first division, and made applicable to 
New York and Bronx counties. The rules 
are intended to cover all of Mr. Justice 
Wasservogel’s recommendations after the 
clean-up last year, except matters calling for 
legislation. The disposition to employ the 
rule-making power as far as possible is a 
wholesome indication of the willingness of 
courts to assume responsibility. The Phila- 
delphia Common Pleas judges also adopted 
rules, published in the February number of 
this journal, to prevent a repetition of dam- 
age suit scandals. 

The New York rules prohibit soliciting re- 
tainers and employing any person to solicit; 
cover champerty and maintenance; provide 
that facts concerning every agreement for 
contingent fees shall be filed in the office of 
the clerk of the Appellate Division within 


ten days; require a client’s money to be 
separately deposited and notice of the collec- 
tion and attorney’s fee to be sent to the client 
within ten days; prevent “group settlements” 
of claims; protect lawyers from settlements 
made behind their backs; and finally provide 
that the Appellate Division may, either upon 
its own motion, or that of a bar association, 
designate a supreme court judge to conduct 
an investigation as to any suspicious practices. 

In Philadelphia and New York there is no 
danger of a relapse to the outrageous con- 
ditions which led to last year’s investigations. 
Milwaukee, and the Wisconsin bar generally, 
have been even more prompt and energetic in 
cleaning up, even going to the length of show- 
ing up a firm of ambulance-chasing lawyers in 
Minnesota, who were so daring as to continue 
to solicit cases in Milwaukee against railroads 
operating in both states. The Wisconsin Bar 
sulletin says that this firm has spent as much 
as $100,000 a year in obtaining cases and fi- 
nancing plaintiffs. 


Cleveland Bar’s Influence in Judicial Elections 


3y Watrter T. DuNmMore* 


The system of selection of judges in Ohio, 
especially in an urban center like Cleveland, 
has been anything but satisfactory. A _ rela- 
tively brief tenure of office and none too lib- 
eral salaries make the more able lawyer hesi- 
tate before seeking judicial office. When he 
realizes that under the direct primary system, 
he must get publicity by having his name on 
the back of numerous automobiles and by 
similar methods, he probably hesitates still 
further. very lawyer seems of the opinion 
that he is qualified for the bench. When 
judicial candidates were selected in party, 
conventions much was left to be desired but 
such conventions. at their worst would not 
have selected some of the men who select 
themselves for the primaries and who som* 
times gain sufficient publicity to secure nor. - 
nation and election. The non-partisan ballot 
is not always non-partisan in practice. 

Conditions became so unsatisfactory in 
Cleveland that in 1921 the Cleveland Bar 
Association, one of the strongest and most 
active in Ohio, decided to take a real part in 
the selection of judicial candidates. Since 
1921, whenever a vacancy has occurred by 
reason of the death or resignation of a judge 
in Cuyahoga County, the Cleveland Bar 
Association has submitted to the Governor of 
Ohio recommendations for appointments. 
During these years the Governor has made 
seven appointments from the list of recom- 
mendations made by the Bar Association. 
On two occasions, the Governor acted before 


receiving any recommendation from the 
Association and on one other occasion he 
selected a man not recommended on_ the 


Association’s list. 

Each year since 1921, the Association has 
endorsed candidates for each judicial posi- 
tion to be filled, has annointed a campaign 
committee and has worked actively for ‘ts 
candidates. The procedure has been about as 
follows: 

After the time for filing declaration of 
candidacy has expired, a committee is 
appointed to conduct a referendum vote to 
ascertain the sentiment of members of the 
Bar Association with respect to the judicial 
candidates. Ballots containing the names of 
the candidates are mailed to all members, 
who vote by mail and return the same to the 
Association. Biographical data concerning 
each candidate are submitted along with the 
ballots, so that the members of the Bar may 
have some information regarding the experi- 
ence and education of the aspirants. The 
ballots are counted, tabulated and the result 


*The author is Dean of the Law School of 


Western Reserve University. 


announced. The candidates receiving the 
highest number of votes, for each term to be 
filled, are declared the endorsees of the Asso- 
ciation. A campaign committee is appointed. 
Campaign headquarters are opened in offices 
separate from the offices of the Association. A 
fund is raised each year by solicitation from 
members of the Bar. This fund meets the 
expenses of the campaign. 

The expenditures for 1921 were $1,000; 
1922, $5,000; 1923, $4,800; 1924, $6,400; 
1925, $5,000; 1926, $7,800; 1927, $3,000; 
1928, $6,000. 

In the seven years that the Association has 
particinated in judicial campaigns, thirty-two 
of the judicial candidates endorsed by the 
Association have been elected and only five 
have met with defeat. In the last two cam- 
paigns, every candidate endorsed by the 
Association was elected. 

With a view to raising the standard of 
candidates, the Association has also used its 
influence in persuading suitable lawyers to 
become candidates for judicial positions. 

Recently the executive committee of the 
Cleveland Bar Association raised the ques- 
tion as to whether the Association should 
continue to recommend and campaign for 
candidates for judicial office. A special com- 
mittee was appointed and its recommenda- 
tions, adopted by the Association, were as 
follows: 


(1) That the Cleveland Bar Association con- 
tinue to conduct judicial referendums, as now 
provided by its constitution, subject to the modi- 
fications hereinafter suggested, and that the vot- 
ing be limited to members of the Association. 

(2) That a brief printed outline of the educa- 
tion and experience of the judicial candidates be 
enclosed with the ballots that are mailed to the 
members of the Cleveland Bar Association for 
each judicial referendum. 

(3) That the Cleveland Bar Association pub- 
lish the results of the judicial referendum and 
carry on a longer and more active campaign in 
the future than it has in the past, for the pur- 
pose of advising the public of the names of our 
judicial endorsees. 

(4) That the Cleveland Bar Association each 
year notify all judicial candidates that it will not 
support any such aspirant who directly or 
through a committee solicits or receives from 
members of the Bar, court appointees, such as 
receivers, trustees, assignees, referees, or finan- 
cial institutions maintaining legal departments, 
funds to pay compaign expenses. 

(5) That before each judicial referendum of 
the Cleveland Bar Association the various candi- 
dates for the judiciary be requested to give 
pledges that they will not solicit or receive 
funds from members of the Bar, such court 
appointees or financial institutions maintaining 
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legal departments, either directly or through a 
committee, to pay campaign expenses and that 
hereafter there shall be printed on the judicial 
referendum ballot of the Cleveland Bar Associ- 
ation the names of those candidates only who 
give such pledges. 

(6) That the various campaign committees to 
be appointed in the future be notified to with- 
draw their support of judicial endorsees of the 
Association who violate Recommendations No. 4 
and No. 5 of this report. 

(7) That the judicial endorsees of the Associ- 
ation in the future be advised that they ought 
not to address political party meetings, but that 
no objection may be offered to proper addresses 
delivered before civic organizations, womens 
clubs, men’s clubs, and cosmopolitan groups 
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made up of people interested in civic affairs and 
striving for public betterment. 

(8) That, in order to eliminate the personal 
character that is always attached to a donation 
given either to a judge or to his particular cam- 
paign committee and to make these donations as 
impersonal as possible, the contributions of all 
members of the Bar be given to the campaign 
fund of the Cleveland Bar Association. 

(9) That campaign committees formed on 
behalf of individual candidates for the judiciary 
should limit the contributions from laymen to a 
maximum of fifty dollars each. 


While really substantial progress probably 
awaits a change to a system of appointment 
of judges, it is believed that the Bar influ- 
ence in judicial elections has been a good one. 


Kentucky Judicial Council Is Twelfth 


With the enactment of a judicial council 
act in last year’s assembly Kentucky becomes 
the twelfth state to embark on a career look- 
ing to co-ordination of the courts. ‘The lat- 
est act resembles that of North Carolina and 
North Dakota in that it makes the council 
comprise all the judges of the highest court 
and all the judges of the general trial court. 
It resembles the Massachusetts act in the 
powers conferred. Its text, which is pub- 
lished herewith entire, indicates an intention 
to provide a system of recording and report- 
ing statistical information. 

In the report to the Kentucky legislature 
made by the Kentucky Efficiency Commission 
(1922-4), among recommendations covering 
the entire judicature of the state, was one 
for creating a judicial council. One of the 
needs then appearing was that of providing 
for the equalization of circuit court judges’ 
work. ‘The existing act appeared quite un- 
workable because its operation had been 
placed in the hands of the governor. The 
present act ignores this situation, but the 
omission will not be consequential if the head 
of the judicial council sees fit to request cir- 
cuit judges to hold court in circuits in which 
dockets are congested, or in which the home 
judge is under a disability. This function 
can as well be done by request and without 
a positive law. 

Attendance at the annual meeting is manda- 
tory and provision is made for payment there- 
for. The chief justice of the Court of Ap- 
peals, who is made chairman of the council, 
is also empowered to employ clerks. It will 
therefore be quite possible in Kentucky to 
escape the present fate of the North Carolina 
council! by selecting a competent clerk, pref- 
erably a lawyer, who will devote all of his 
time to the council’s work. If nothing is done 
between the annual conclaves it is virtually 

1See this Journal for October, 1928, p. 87. 


certain that little will be done when the 
council is convened. All will depend upon 
the vision of the chairman, his understanding 
of the opportunity now afforded and his will 
to leadership. 


Historical Movement Started 

With Kentucky's accession we arrive at the 
point when one-fourth of the states have judi- 
cial councils, and the movement is still so 
young that the oldest of them has hardly 
had time to get settled down to systematic 
work. It is riot at all impossible that by the 
middle of the year 1931 there will be more 
than half of the states in the list. Unless 
the movement has come too soon, without 
needed appreciation of its potentialities, it will 
prove within a very few years to be the 
most significant movement that has occurred 
in the American judicial field since the adop- 
tion of the federal constitution. The text 
follows: 


Be it enacted by the General Assembly of the 
Commonwealth of Kentucky: 

1. That there is hereby established the Judi- 
cial Council of the Commonwealth of Kentucky. 
Such Council shall consist of the Judges of the 
Court of Appeals of Kentucky and the Circuit 
Judges of said Commonwealth. The Chief Jus- 
tice of the Court of Appeals shall be the pre- 
siding officer. 

2. Said Council shall meet on the call of the 
Chief Justice of the Court of Appeals. Said 
meeting shall be called at least once a year at 
some convenient time, and at some convenient 
place in the state. It shall be the duty of all 
members of said Council to attend such session. 

3. It shall be the duty of said Judicial Coun- 
cil to study the organization, rules, methods of 
procedure, and practice of the judicial system 
of the Commonwealth of Kentucky, the work 
accomplished and the results produced by that 
system in its various parts; the problems of 
administration confronting the Courts of the 
Commonwealth and the judicial system in gen- 
eral. It shall be the duty of each Circuit Judge 
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to prepare and submit to the Council at such 
sessions a report setting forth the conditions 
in the Circuit Courts over which he presides 
and of the business dispatched and pending in 
said Circuit Courts. It shall be the duty of 
said Council to report biennially to the general 
assembly of the Commonwealth of Kentucky 
concerning the work of the various branches 
of the judicial system of the Commonwealth 
together with any recommendations it may have 
for the modification or amelioration of existing 
conditions or for any amendments to the Codes 
of Practice and Procedure. 


4. The clerks of the various Courts of the 
Commonwealth shall make such reports to the 
Council as the Council may demand. Said 
clerks making reports shall receive fifty cents 
for each page reported to said Council and 
shail be paid as other expenses of the Council 
are paid. The Council is empowered in its dis- 
cretion to hold befére the full Council or any 
committee thereof it may constitute for such 
purpose, public hearings on any question con- 
cerning which the Council may deem it proper 
to hold public hearings. 

5. If any session of said Council shall be 
held between the time of the election or ap- 
pointment of any Judge of the Court of Ap- 
peals or of any Circuit Judge and the time such 
judge-elect or so appointed shall take office, 
it shall be the duty of said judge-elect or so 
appointed to attend such session of said Council. 

6. Each member of said Council shall re- 
ceive as compensation for attending the sessions 
of said Council or of any committee thereof, 
and for his services as a member of such 
Council or any committee thereof, the sum of 
six hundred dollars ($600.00) per annum, pay- 
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able in equal monthly installments at the same 
time as his salary as judge is paid; provided, 
however, that no member of said Council whose 
salary as a Circuit Judge, which is paid by the 
state, is supplemented by any county or dis- 
trict and no member of the Court or Appeals 
and no judge-elect or appointed but who has 
not at the time he attends any session of the 
Council been inducted into office shall receive 
any compensation for attending any session of 
the Council or of any committee thereof or for 
his services as a member of such Council or any 
committee thereof. The said member and said 
judges who shall attend any session of said 
Council or that of any committee of said Coun- 
cil shall be allowed their necessary traveling 
expenses and such other actual expenses as do 
not exceed ten dollars ($10.00) per day for 
each day of any such session and for such days 
as may be reasonably necessary for them to 
reach and return home from the place of meet- 
ing of any such session. All claims for ex- 
penses as provided for in this act shall be al- 
lowed and paid as provided by law for the pay- 
ment of other claims against the Common- 
wealth but before such claims shall be allowed 
by the Auditor, the same shall be presented to 
and approved by the Chief Justice of the Court 
of Appeals. 


7. The Council and its committees shall be 
allowed from the State Treasury such necessary 
expenses for clerical and other services as the 
Chief Justice shall approve, the same to be 
allowed and paid as provided by law for the 
payment of other claims against the Common- 
wealth. 


8. All laws or parts in conflict with any pro- 
vision of this Act are hereby repealed. 


Organize to Supply Newspaper Readers With 
Legal Information 

The American Association of Legal 
Authors is being formed for the purpose of 
maintaining a bureau which will supply news- 
papers with accurate information concerning 
legal matters which are of popular interest, 
and also give correct interpretations of events 
in the field of law. Newspapers that sub- 
scribe will be able to offer their readers a 
daily column of such information. Mr. A. 
R. Watson, formerly Corporation Counsel of 
New York, has been elected president. The 
organization has a directorate and advisory 
council which comprises a number of lawyers 
and judges of high standing. One must pre- 
sume from the names of directors that the 
organization is not intended to earn profits. 
It is to be hoped that it will gain a very wide 
circulation for its material. In such case it 
should set a standard for the newspaper treat- 
ment of trials, decisions and other legal mat- 
ters as well as presenting dependable infor- 
mation as to events. 


Fundamental Reform Planned in Kansas 

The Kansas Judicial Council made a 
thorough survey of conditions in all its courts 
as a beginning of its work. Its members then 
concluded that the most important step would 
be to coordinate and simplify the system of 
courts. A most important decision was 
reached in respect to trial courts, which was 
that there should be but one trial court for the 
state, every judge of which should have every 
kind of trial jurisdiction. This appears. to be 
a practical way to dispense with inferior 
courts and especially justice of the peace 
courts with lay judges. On theory it is plain 
that every litigant is entitled to the attention 
of just as able a judge as any other litigant, 
regardless of the nature of his litigation. So 
far no means for doing this outside of a city 
has been devised, but it is a simple problem 
at bottom. 

The Judicial Council accordingly is look- 
ing toward a revision of the judiciary article 
of the constitution, in order to provide a sub- 
stantial and modern foundation for the struc- 
ture of justice. 
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Ohio “Chief Justice Act” Not Mandatory 


Cincinnati Common Pleas Court Loses System Which Has Made 
Similar Court in Cleveland the Country’s Best Example 
. of Judicial Efficiency 


The Common Pleas Court of Hamilton 
County, Ohio, sitting in Cincinnati, was 
induced by the Cincinnati Bar Association 


and the Law Club to elect one of their num- 
ber chief justice, pursuant to an act adopted 
in 1923. This action was taken in December, 
1927, after considerable discussion about the 
inability of the court to permit of prompt 
trials. It was doubtless influenced by the 
brilliant success made in Cleveland under the 
same act. ‘The Cincinnati court had previ- 
ously had a “presiding judge” who presided 
over meetings of judges but had no authority 
of law to direct or control the business of the 
court. Under the statute the chief justice is 
given considerable administrative power and 
shall make an annual report showing in 
detail the work of the court, and_ shall 
require monthly reports from the associate 
judges. 

Before the new chief justice had time to 
make a good start there was a change of sen- 
timent on the part of a few members of the 
court, resulting in a rescinding of the resolu- 
tion, and a return to the easy and impotent 
presiding judge system—or lack of system. 

The minority, and also the bar associa- 
tions, took the view that the resolution adopt- 
ing the provisions of the statute could not be 
rescinded on the ground that the court had 
exhausted its power in choosing a chief jus- 
tice who was required by the act to serve as 
such until the end of his term as judge. So 
the question was raised on mandamus pro- 
ceedings in the Ohio Supreme Court (State 
ex rel. Taft, Pros. Atty., v. Shook, Judge, and 
Same v. Hoffman, Judge 164 N. I. Rep. 760). 
After nearly a year the decision upholding 
the court’s second majority was rendered. 
The per curiam opinion refers to the selec- 
tion of a presiding judge, after abandoning 
the chief justice act, and says that the pre- 
siding judge “since that time has acted as 
presiding judge and performed all the duties 
thereof, including the distribution of the 
business of the court among the judges, and 
there is no claim of inability to procure the 
trial of any case or that the business of the 
court is in any manner delayed or disturbed 
by reason of the fact that it is under the 
supervision of one of their number desig- 
nated as presiding judge instead of chief jus- 
tice.” The substance of the opinion deserves 
to be quoted at length: 


iAmerican Judicature 


Society Journal, Vol. 
XII, No. 1, p. 11 
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We are of the opinion that unless the provi- 
sions of the statute referred to are mandatory 
and clearly enforceable by mandamus it would 
be inadvisable to attempt to compel adherence 
to a system which, being objected to by a ma- 
jority of those affected thereby, would serve 
to impede rather than expedite litigation. 

(1) ‘the act of the Legislature (Sec. 
1558, General Code) does not create or provide 
for the creation of a new office; it merely pro- 
vides that by action of the common pleas 
judges of a county having more than two com- 
mon pleas judges certain administrative duties 
may be assigned or delegated to, or additional 
duties imposed upon, one of their number 
whom they may designate chief justice. 

(2) In our opinion the continuance of the 
system so providing for the administration of 
the business of the court, as well as the adop- 
tion, change, or modification thereof, is, under 
Section 1558, General Code, entirely optional 
with the majority of the common pleas judges 
of said county, and for that reason a writ of 
mandamus is denied in each case. 

Some good has come from the efforts of 
the Bar Association and Law Club. Upon 
the de facto failure of the effort to establish 
a responsible system of administration, with 
monthly and annual reports, the judges who 
were opposed to complying with the statute 
were naturally placed upon their mettle, and 
the minority judges were as desirous as ever 
of improving the court’s record, so that there 


has been some improvement over the old 
regime. Another good lies in the fact that 


the lawyers of the Bar Association and Law 
Club have done all within their power to 
improve the court, thus demonstrating the 
civic value of bar organization as a means 
for enabling the more public spirited element 
of the profession to speak for the entire bar. 

Nobody has ever disputed the claim that 
the numerous judges of a large city need 
administrative direction, and that without it 
there can be no full measure of efficiency. 
Nor has anybody ever declaimed against peri- 
odical reports concerning the accomplish- 
ments ,of such courts. ‘These things have 
been too well demonstrated in a number of 
inferior courts provided by law with a chicf 
administrative officer charged with 


large 
duties. 


Success of Plan in Cleveland 
The first instance of such administrative 
direction in a court of general trial jurisdic- 
tion came in 1923 in Cleveland, shortly after 
the act referred to took effect, and this enact- 
ment doubtless grew out of the notable sur- 
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vey of criminal justice in Cleveland. 
have had occasion several times since to 
refer to the brilliant achievements of the 
Common Pleas Court in Cincinnati under the 
new system, which has been a source or pride 
to all its judges and an inestimable benefit to 
litigants and the public generally.2. We have 
called this the most successful trial court of 
general civil and criminal jurisdiction in the 
United States. Its wonderful improvement 
is due to a loyal compliance to expert direc- 
tion. Under this system the lawyers who try 
cases in the Common Pleas Court are held to 
a standard of efficiency, to their own advan- 
tage and satisfaction. It is proof that courts 
may find ways to accomplish a great deal 
more work and get rid of numerous sources 
of waste and loss to the advantage of all con- 
cerned. 
The recent decision above quoted from 
may have an unwholesome effect by under- 
mining the power of a chief justice created 
under it. Such an officer will be continually 
aware that he must so administer his office as 
to avoid causing disaffection in the minds of 
more than half of the judges, on the penalty 
of having them rescind the court’s action in 
creating the office. After so rescinding, the 
disaffected majority may oblige the court to 
lapse back to inefficiency, as something pref- 
erable to obeying orders. Or the majority 
could again resolve to adopt the act, and then 
elect a different chief justice, and would be 
disposed, presumably, to choose one who 
would be a compliant and tractable chief. In 
fact any such chief would have to be of a 
compliant nature in a court not composed of 
a majority of judges with high standards. 
He would have to be, in short, very much 
like the so-called chief justices in the courts 
of a number of large cities who are chosen 
by their colleagues and have no real powers 
at all, and never disturb the serene indepen- 
dence of the judges. For the Cincinnati 
court is by no means unique. It merely fol- 
lows a pattern found elsewhere, of judges 
who prefer to be responsible only to the sov- 
ereign electorate. 

The cure seems to lie in part in building 
up the power of bar associations, though lay 
and press influence is also needed. 


We 


Tealousy Over Receiverships . 

It is of course too easy to be good sport to 
fool the electorate. The minutes of the 
meeting of Common Pleas judges in Cincin- 

2American Judicature Society Journal, Vol. 


VIT, No. 4, p. 119; No. 5, p. 166; Vol. XI, No. 1, 
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nati which resulted in a vote to free them- 
selves from the yoke of the chief justice, 
quoted at length in the briefs filed in the 
Supreme Court, indicate that a powerful rea- 
son for discontent lay in the fact that the 
new chief justice had reserved for his special 
field all equity matters. And this meant that 
he would appoint all receivers. It might 
look to a layman as though it would be a 
very good thing to have this function cen- 
tered upon a single judge who had received 
the endorsement of a majority of his col- 
leagues. or there are grave temptations 
attaching to the appointment of receivers. 
And no associate judge can employ the 
appointing power in a proper way and derive 
any advantage therefrom other than political. 
But it is questionable whether this power, 
occasionally exercised, is not more a liability 
than an asset to a judge seeking political 
backing, because he can never appoint 
enough receivers to satisfy all political 
bosses. He is much safer if he can say to 
them that he has no authority to name 
receivers. However, several of the Cincin- 
nati judges indicated by their remarks that 
they bitterly resented the loss of an accus- 
tomed power to appoint receivers as their 
turns would come around. 


No Need for Autocratic Power 

A great trouble with this matter of getting 
efficient performance from a large bdédy of 
trial judges is that our practice has gone no 
further than the primitive idea of vesting all 
the power and the responsibility for results 
in one executive chief. That is unfortunate 
because it tends to bring the associate judges 
into conflict with the management. On the 
other hand, to leave organization where it 
now generally is, a matter of the voluntary 
choice of a judicial leader who has no power, 
and who is selected because he is known to 
be submissive, while preserving the co-opera- 
tion of all the judges, results in the very evil 
that we seek to exorcize. 

The answer lies in the plans for organiza- 
tion set forth in the American Judicature 
Society’s model acts. In no instance in these 
judicature acts is one judge given any con- 
siderable authority. The operation of the 
court is placed in the hands of a council of 
judges, and each member of the council is 
head of a division. The chief executive par- 
ticipates in the work of the council with no 
greater voting power than any other member. 
His usefulness comes from the fact that he 
gives effect to the decisions of the council. 


We need to admit the importance of external pressure, of lay 
and journalistic agitation to bring home to lawyers the intense dis- 
satisfaction which the public feels. 


It is all but impossible for the 


lawyer to look at our system and our products with fresh, un- 
prejudiced eyes.—Flihu Root. 
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A Successful Community Court 
By B. H. Harrocensis, B.A.* 


[This account of a voluntary court of 
arbitration for the adjustment of small con- 
troversies should offer a suggestion to legal 
aid socicties. Doubtless all such bureaus do 
arbitrate and conciliate in order to lessen 
litigation. But by the use of a formal agree- 
ment of submission they may be able to ad- 
just a larger proportion of the claims brought 
to them. Editor.] 

An insistent demand for a ready method 
settling commercial differences caused the 
creation in 1912 at Baltimore of the Jewish 
Court of Arbitration which has _ handled 
satisfactorily more than a thousand cases. 
Shortly before that time the legislature, by 
providing a People’s Court for Baltimore City 
had put an end to the scandalous abuses 
arising from a super-annuated justice of the 
peace system; of trials before ward magis- 
trates, many of them political appointees; 
“J. P.” being often synonymous with “Judg- 
ment for Plaintiff,’ the employer of the liti- 
gant. But so many cases of Jewish litigants, 
patently easy of ready adjustment, otherwise 
found their way in to this legal forum, that 
a group of Jewish lawyers soon proposed 
the ready remedy to end controversies pro- 
vided by Talmudic precedent, namely a Court 
of Arbitration. Conspicuous in this group 
was the late Louis H. Levin, then director 
of Jewish Charities, for many years asso- 
ciated with the writer as his law partner. 
The court is in no sense a religious tribunal 
and apart from the faith of the largest num- 
ber of its patrons and the occasional use 
of Yiddish, the only thing reminiscent of its 
Jewish up-bringing is that three laymen pre- 
side as judges, sharply distinguishing it even 
from other arbitrations and courts of law. 
Lawyers are not allowed to practice before 
the court, all technicalities are abolished, and 
rules of evidence are set aside; even newly 
discovered evidence is considered, and the 
directors may even cause a case to be re- 
viewed by new judges. Otherwise the pro- 
cedure is the same as in other like courts. 

All controversies are heard by three judges 
appointed for short periods by the directors, 
who are primarily business men or pro- 
fessional men, but not lawyers. In_ special 
cases, should the parties desire it, the court 
may be enlarged. No judge can sit in a 
case in which he has an interest, or in which 
one of the parties is related to him by blood, 
marriage or business, unless both parties agree 
in writing to his hearing the case. 

very kind of dispute without limit, in 
amount of jurisdiction is tried here, except 

*Of the Paltimore Bar. 


of course those cases not susceptible of ar- 
bitration, and all at a trifling cost. Naturally 
matters of religious discipline which have no 
place in our civil courts are tried here; 
but it is as much of a mistake to suppose that 
it is religious tribunal in any other sense as 
to suppose that even the most orthodox bring 
all their law suits here. On the other hand, 
many Christians bring their causes here. 
However, the requirement that parties must 
agree to submit their cause and be bound 
by the award, finds the litigious unwilling 
here as elsewhere, to come even to so much 
as this agreement. 

The court was established in connection 
with the organized Jewish Charities and be- 
came a constituent member thereof at the 
instance of several Jewish fraternal organ- 
izations notably B’nai B'rith. The president 
of the board of directors of the court acts 
for the associated Jewish Charities and sev- 
eral lawyers are associated with him in the 
directory. 

At the outset it became necessary to draw a 
form of submission to arbitration which the 
losing party would be legally bound. FEven- 
tually one was prepared and the courts of 
law of the city made the awards effectual by 
entering judgment under the agreement as 
provided by the laws of Maryland. 

Only one case has had to be brought to 
the law courts of the city for review and 
then the procedure of the court was estab- 
lished. The agreement to be bound by the 
arbitration is virtually a confession of judg- 
ment. 

A competent clerk receives aggrieved par- 
ties at the Jewish Educational Alliance Build- 
ing two evenings each week, advises those 
who apply and prepares the outline of the 
case for the litigants only after each side has 
signed the agreement consenting to arbitrate 
differences and agreeing to be legally bound 
by the award of the judges. 

The only fee exacted is that for docketing 
the case, fifty cents; neither party is called 
upon to pay any other costs in any event; 
each party brings his own witnesses. The 
hearings are public. 

One great surprise about this truly aston- 
ishing result is that neither the local bar 
nor the Association of Credit Men nor the 
Chamber of Commerce of Baltimore City has 
been willing even to pay attention to this 
exemplary showing, much less seek to fol- 
low it; this despite the frequent and _ per- 
sistent efforts of the writer to get for Balti- 
more a Commercial Court of Arbitration. 
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System for Grading Judicial Salaries 


Pennsylvania Commission Drafts Bill Which Recognizes Need for 
Increasing Pay in Proportion to Length of 
Service and Population of City 


Changing conditions often throw the most 
worthy things out of joint. They too often 
illustrate also a bad method peculiar to our 
states of using a constitution as a place for 
preserving minor legislative matters from 
change and correction. For more than a 
decade there has been embarrassment in many 
states due to the decreased value of the dol- 
lar and the increased cost of living as it 
affects the judiciary. In trade corrections 
are made with some promptness. In the 
public service corrections always lag. When 
the salary of a public officer is embedded 
in a constitution it is extremely difficult to 
make a correction, however badly needed. 

‘To these obvious remarks it may be added 
that all through our colonial and early na- 
tional history public revenue was given grudg- 
ingly and there was more than a little of 
jealousy of the lawyer and the judge. In 
one or more of the states west of the Missis- 
sippi, for instance, the salary of a supreme 
court justice was fixed in the constitution 
at $2,500 a year. Efforts to remedy this 
defect indirectly—the amendment of the con- 
stitution being virtually impossible—led in 
some instances to great embarrassment for 
the highest court, which was constrained to 
approve of measures of doubtful legality. 
This was a point where the influence of a 
strong and inclusive bar was greatly needed 
in order to amend the constitution, but it was 
lacking. 

In the last few years there has been a 
tardy grading up of judicial salaries and the 
bar has taken a worthy part in the work. 
But, so far as the editor knows, there has 
not been until recently a thorough study of 
the possibility for grading judicial salaries 
with express reference to the locality, the 
period of service and the cost of living, as 
well as the importance of the tribunal. 

In Pennsylvania the legislature created a 
body known as the Pennsylvania Salary Sur- 
vey Commission, which has recently drafted 
a bill which seems to apply correct principles. 

The act recognizes the need for increased 
salary proportionate to the length of service 


1The commission more recently found decisions 
opposed to this plan, and obliging them to modify 


it. The theory however may prove useful in 
other states. 


(a common thing in business) by providing 
that after five years of service the basic salary 
for the office shall be increased ten per cent; 
after ten years, fifteen per cent; and after 
fifteen years, twenty per cent. These in- 
creases would seem very moderate to one used 
to private employment. 

The need for making the salary proportion- 
ate to local cost of living for common pleas 
judges throughout the state is also accom- 
plished. The basic salary in cities of less 
than 40,000 population is fixed at $7,000. In 
cities of more than 40,000 and less than 
50,000 the salary is increased $500. The next 
class of cities, extending to 90,000 carry an- 
other increase of $500. The increases are 
$1,000 in each successive class of cities above 
90,000, until the maximum of $13,000 is 
reached. 

Therefore, in a city having a population 
of 150,000 the common pleas judge is to re- 
ceive in his first five years $10,000; in his 
second five year period, $11,000; in his third 
five year period, $11,500; and subsequently 
$12,000. 

The judges of Orphans’ courts are to rate, 
under the act, the same as common pleas 
judges. The judges of the Municipal Court 
of Philadelphia and the Allegheny County 
Court have a basic rate of $9,000. The chief 
justice and associate justices of the supreme 
court rate at $17,500 each. All judges of 
the superiér court (an intermediate appellate 
court) are to receive $16,000. In another 
section, however, there is provision for an 
additional $1,000 for the chief justice of 
the supreme court and president judge of 
the superior court, and $500 for the president 
judge of all other courts. Provision is also 
made for an increase to the basic salary in 
the cases of certain judges whose districts 
have an additional county attached. Judges 
called in to assist in another district are 
to receive for each day’s service and travel 
expense the flat sum of $30. 

Those who are interested in this subject 
will be pleased to know that the chairman of 
the commission is Mr. Clinton Rogers Wood- 
ruff, of the Philadelphia bar, who will doubt- 
less give any information requested.? 


An honest, high-minded, able and fearless judge is the most 
valuable servent of democracy, for he illumines justice as he inter- 
prets and applies the law, as he makes clear the benefits and the 
shortcomings of the standards of individual and community right 
among a free people.—Charles E. Hughes. 
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The Trial Bench of Three Judges 


Most Popular Substitute for Judge and Jury Should Be Afforded 
a Test—Wisconsin Lawyer Offersa Plan Believed to be 
Practical for his State. 


The suggestion that litigants should have 
the privilege of submitting their causes to a 
bench of three trial judges, as is done in 
some European courts, is often heard, and 
sounds very plausible, but so far we have no 
experience in our courts on which to base an 
opinion. In some of our city courts it would 
doubtless be practical to assign two judges to 
sit with a trial judge and give him the bene- 
fit of their counsel, with no change in the 
rules of trial procedure. In that way some test 
of the plan might be afforded without resort 
to legislation or rule-making, because a num- 
ber of these courts have chief justices with 
full powers of assignment. It would serve 
a good purpose to ascertain how lawyers and 
litigants would like the plan after a fair trial. 
The relative cost to the court could also be 
easily computed and the saving over a jury 
trial determined very closely. Our rule of 
majority decisions in courts of review would 
presumably be adaptable without legis'ation 
to a bench of three judges. It would assur- 
edly be the sensible arrangement, and disa- 
greements preventing judgment would be very 
rare. If the three judges should hold to three 
separate opinions, then a new trial would be 
had with other judges. 

We like the proposal of Mr. Russell Du- 
ane that a trial judge should he assisted by 
one lawyer and one layman, in lieu of a jury. 
We think such a tribunal would be very well 
balanced and it would permit of operation 
without so many judges. But Mr. Duane 
leaves unsettled the important question of the 
power of the advisers—If the judge should 
be able to ignore their opinions such a bench 
would not satisfy many lawyers and _ liti- 
gants as a substitute for a jury. And yet it 
would be unsafe to require unanimity. Before 
a test can be urged we should be able, a priori, 
to determine this point; whether the judge 
should be free to find the facts, after listen- 
ing to the views of his assistants, or should 
require one concurring vote. 

With the matter at this stage it is interest 
ing to note that Mr. C. L. Baldwin, of the La 
Crosse, Wisconsin, Bar, has presented a prac- 
tical plan for utilizing three judges in licu of 
a judge and jury, in his state. Ordinarily 
three circuit judges would not be available 
but he points out that county judges could 
be made available to sit with circuit judges, 
and believes that the saving to the public 
would be important, estimating the cost of a 
jury trial at two hundred dollars a day. Trial 
without a jury would take less time and save 


a large share of the outlay. In Mr. Baldwin's 
article on this subject in the Bulletin of 
the State Bar Association of Wisconsin, ( Vol. 
1. No. 5.) he says: 


It is not necessary to argue that such a fact- 
finding body would be vastly more efficient 
and accurate than the average jury. 

I would not confine the plan to civil cases, 
but let it extend to criminal cases as well, 
where a jury is waived. 

Now findings as above suggested might have 
precisely the same standing as where a refer- 
ence is made to find and report facts. Section 
270-35 says: ‘Where the reference is to report 
the facts the report shall have the effect of a 
special verdict.” 

The control of the judgment to be entered 
would be left in the hands of the circuit judge 
precisely the same then as if a jury had ren- 
dered a special verdict. 

I would add to the plan an express provision 
that it would be the duty of the assistant judges 
to confer with the presiding circuit judge as to 
the law, leaving him free to determine, of 
course, after having had the advantage of the 
conference, the law of the case. 


Fact Finding Is Vital 


We might go further and have the three 
judges make findings of fact and conclusions 
of law precisely the same as where an action is 
referred to a referee to hear, try and determine, 
leaving the presiding judge to order judgment 
the same as in cases where such a reference 
has been made. This would leave to him the 
duty of finally determining what the judgment 
should be. Personally I would prefer the for- 
mer method suggested to have the facts dis- 
tinctly found together with the privilege and 
right of the judge to confer with his assist- 
ants and then let him handle the matter after 
the facts are found, the same as if he had a 
special verdict. 

I desire to emphasize and re-emphasize the 
point that the weakest link in our chain of ad- 
ministering justice is the failure to find the 
facts as they exist. Where there is such a fail- 
ure the wrong can never be righted... . the 
present tendency is to select better men for the 
office of county judge, and also it is becoming 
more and more difficult for a man to be county 
judge and also engage in the practice of law. 
The foregoing plan would in many cases sup- 
plement the salary of the county judge to such 
an extent that he would gladly stop practicing 
law at all. 

The article quoted from continues with a 
consideration of the question of constitution- 
ality, and, in the author’s opinion the pro- 
posal is safely within the constitution. He 
adds that such a plan would probably result 
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in limiting jury trial to tort cases, as in Eng- 
land, and that it would prevent a great many 
appeals, one of the strongest recommenda- 
tions that could be made. The supreme court 
has to study the facts in six hundred cases a 
year. The plan is finally recommended as a 
benefit to litigants, to the bar and to the 
courts and a saving of public money. 

In recent correspondence Mr. Baldwin has 
supplemented his article with the following 
statement concerning the question of unanim- 
ity of his bench of three judges: 
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In my own mind I find the assumption that 
two out of three may determine the issue of 
fact, but of course my plan leaves the propo- 
sition open to the circuit judge to order judg- 
ment on the findings and a provision might be 
made that if the findings were not unanimous 
that a new trial might be ordered or that judg- 
ment might be entered if the circuit judge 
were satisfied. If the three could not agree 
on the findings the dissenting judge might 
make his own findings to be filed as a part of 
the record, and upon all the findings the cir- 
cuit judge might determine whether to give 
judgment or order a new trial. 


How to Be Elected Judge in Detroit 


Detroit is facing the problem of quantity 
production in judges. Matters have reached 
the stage that a large share of her citizens 
realize that the methods for choosing judge; 
that gave pretty good results in the past are 
breaking down and that conditions will be- 
come worse as the city stretches out on the 
route to two millioa population. .\ breezy 
reference to the difliculiies of po;ular choice 
appeared as an editorial in Detroit Saturday 
Night, and who can say that it is unfair? The 
editorial carried this caption: 


Circuit Judge of Wayne County 

Applicants for this position should possess 
the digestion of an ostrich, a firm right hand 
with a capacity of at least 3,000 shakes a day, 
a keen memory for faces and names, dignity 
tempered by geniality and affability, a fluent 
tongue coupled with the ability to talk to all 
sorts and conditions of men—and women—and 
say nothing offensive and leave the listeners 
with an impression that the speaker is a person 
of vast wisdom, good humor and tolerance. 

Applicants also should be able to attend a 
series of luncheons, club and lodge meetings, 
smokers, dances, a banquet or two, and sev- 
eral sports events in the course of a day and 
yet find time to attend to the exacting duties 
of the bench. This, of course, presupposes 
the physical strength to get along with little 
or no sleep. 

Applicants should also possess a command- 
ing presence, particularly because of the neces- 
sity of winning the confidence and esteem of 
the women. And, naturally, the applicants 
must possess the specialized education and 
training necessary for a circuit judge. 

If you believe we have overdrawn the case, 
stir about town a little and observe the actions 
of the members of the circuit bench, all of 
whom are candidates for re-election this spring. 
None has yet blossomed out as a song and 
dance artist, but short of that they seem to 
be omitting nothing calculated to win the vot- 
ers’ favor. We might imagine from the news- 
papers these days that they are everywhere 
but on the bench. . . 

When a president and a past president of the 
Detroit Bar Association admit, as they did at 


the Citizens League meeting, that there are 
attorneys secking election to the circuit bench 
about whom they know virtually nothing, what 
chance has the average voter of making a wise 
selection? 

The answer is scen in the current scramble 
to kiss the voters and win a place on the 
bench. A familiar name and political skill far 
outweigh sound knowledge of the law and a 
judicial temperament. If you are inclined to 
question this statement, talk with the friends 
of Judge Arthur Webster, who have banded 
together to assure his re-election. Judge Web- 
ster is undoubtedly one of the best equipped 
men ever elected to the Wayne bench in recent 
years, but he is no politician. Hence’ the con- 
cern of his friends. 


Book Educates Newspapermen 

Another noble experiment is represented 
by a volume entitled Newspaper Reporting 
of Public Affairs. If the time ever comes that 
the average work of reporters dealing with 
trials—and especially criminal trials—meas- 
ures up to the standards sect forth in this vol- 
ume, then any blame for improper reporting 
will fall on lawyers and judges, and not the 
newspapers. At the present time, we submit, 
there is reason, in many instances, to blame 
both. The judges permit, and the lawyers 
ask, questions which should not be asked; the 
reporters begin at this point and provide a 
melodramatic setting and phraseology. What 
the reader gets too often is sickening mush. 

This volume, written by Prof. Chilton Row- 
lette Bush of the School of Journalism at 
Madison, Wisconsin, and published by D. 
Appleton and Company, is intended to in- 
struct students as to sources of information 
in various municipal and governmental 
offices. In order to do this the author presents 
a great deal of matter descriptive of the or- 
ganization and functions of the various de- 
partments of government. With the matter 
presented in this way it is easy to understand 
the blunders made by reporters who have had 
no training. Especially in respect to the courts 
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is the road full of pitfalls for the inexpert. 

The author devotes 176 pages to courts, 
with chapters on civil and criminal trials, 
appellate procedure, extraordinary remedies 
and bankruptcy. The opening chapter, being 
descriptive of the many kinds of courts in our 
system, and of their jurisdiction, is sure to aid 
all reporters who have any ambition to excel 
in their profession. It appears that a good 
deal cf all reporting is concerned with pub- 
lic affairs and this is the part in which ac- 
curacy and understanding is especially ap- 
propriate and fortunately it is the part con- 
cerning which formal instruction can be given 
in a college of journalism. 

Examples of good and bad reporting of 
trials are presented, with helpful comment. 
Not only does the author inculcate a desire for 
accuracy but also he insists upon the need for 
making court stories dramatic and interest- 
ing and shows, by examples, how this can be 
done. 

Since we cannot wait for a generation of 
reporters to become educated and get jobs, 
our present greatest concern is to build up in 
the profession of law a keen sense of the re- 
sponsibility for newspaper articles which 
bench and bar must assume. Almost all edi- 
tors wish to avoid misrepresentation of fact. 
This makes it easy for a judge to encourage 
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accuracy of reporting. As for other evils in 
reporting the remedy lies almost wholly with 
judges and lawyers. A large share of the 
blame rests upon judges and lawyers who 
themselves seek notoriety. An integrated bar 
can place the needed check on such conduct. 
Other officers of the court, including police 
officials, can be curbed by the court. There is 
substantial reason for thinking that we are on 
the up-grade in this needed reform. 


Are You Engaged in Research? 


The Institute for the Study of Law at the 
Johns Hopkins University is preparing, with 
a view to publishing a survey of all studies 
and research in or related to law now in prog- 
ress or completed in 1928. The term “re- 
search in law” is to be interpreted in its broad- 
est sense, so as to include all studies, writings, 
or investigations large or small. Those who 
have not received this questionnaire and are 
doing work which they believe should be in- 
cluded in this survey are requested to write 
to the Institute for the Study of Law of 
their work, and to suggest names of others 
whose work they believe should be included. 
As the report is to be completed in June an 
early reply is needed. The Institute is lo- 
cated at Baltimore. 


“The commen law strained at the gnat—the error in evidence 
or trial practice and swallowed the camel —the vast unknown 
elements of personality and psychology which every lawyer knows 
ere the powerful undercurrents which draw verdicts in one direction 
or another.”—Prof. Edson Rk. Sunderland. 
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Graduation: Students entering the Law School with a bachelor’s degree representing 
a four-year course in an approved college, may complete the course in three years. Foor all 
others, four academic years of resident study is required. By summer attendance the four 
academic year course may be completed in three calendar years. 


For Detailed Information Address the 


Secretary of the Law School 
Lake Shore Drive and Chicago Avenue CHICAGO, ILL. 


Words and Phrases 
Third Series 


brings to date a work which has been 
proclaimed by thousands of lawyers and 
judges as the most unique, the most 
valuable and the most used legal refer- 
ence work ever published. 


@ It covers a 15-year period, during which the courts have 
been called upon to explain and define thousands of new legal 
and non-legal terms. 


@ It contains over 67,000 definitions of new words and phras- 
es, or later interpretations of terms contained in the Ist and 


2d Series, 


@ Words and Phrases makes possible the selection of the right 
word or term when drawing wills, deeds, contracts, and all 
sorts of other agreements which require the exact use of either 
legal or non-legal terms. | 


@ It is the cheapest insurance against mistakes that a lawyer 
can buy. 


-:- Order Now -:- 


WEST PUBLISHING CO., St. Paul, Minn. 


On acceptance of this order you may send WORDS & PHRASES, THIRD SERIES, 
seven volumes, buckram binding, at $52.50 delivered, title to books to remain in West 
Publishing Company until paid for. 

TERMS: $10.00 cash herewith; balance $5.00 per month, beginning thirty days 
from date, payable at St. Paul, Minn., with interest at the rate of six per cent. per 
annum after maturity. 
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